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Foreword I

It is a matter of pleasure for APACHA team to bring out this report entitled “Reality Check- HIV & AIDS
Interventionsin Asia” The report aims to underscore critical realities at the ground so as to inform public

policy and develop a common understanding to better strategize interventions.

Despite bulks of efforts and resources, communities are forced to face multiple crises. This has raised
fundamental questions about accountability, transparency and responsibility in our efforts, systems
and processes. The fact is that, incidences of violations of human rights are on the rise, and people are

dying due to lack of food, care, support and treatment: a mockery of democracy.

Time has come for Asian civil society, governments and donors to be serious on these issues to initiate
organized actions and concrete public efforts to bring sustainable improvements in the lives of the

common people.

Such a situation demands an urgent action in terms of adopting effective, accountable governance
and public policy practices, increased budget allocation and systems to address the causes and

consequences of HIV & AIDS in Asia.

We appreciate the efforts of the team involved in bringing out this issue, and strongly acknowledge the

support from the members of civil society organizations, academia, and media.

In solidarity
APACHA Team






Patent and Access to Medicines

Care and support and access to ARV have been critical
challenges in the region. A deeper analysis of the HIV
& AIDS epidemic reveals that countries need to adopt
a two-pronged strategy of prevention and care if they
have to reduce its further spread and enable the people
living with HIV & AIDS (PLHA) to regain full mental
and physical health. In addition, access to treatment is
people’s right to health.

Providing effective and reliable therapeutic services,
however, hinges on a number of factors; the most
important being the affordability of the drug itself.
When the first patented ARV therapy was introduced
by western pharmaceutical companies, the cost was
more than US$ 10,000 per annum. Had the cheap
drugs, known as ARV generics, not been manufactured
by pharmaceutical producers in India and other
developing countries, the cost of ARV for an annual
course would not have been brought down to less
than US$ 300. But it is disappointing that only a small
fraction of the infected people in developing countries
has been able to receive ARV therapy at reasonable
prices or for free. The situation is so pathetic that only
about 8-9% PLHA in Sub-Saharan Africa and South
East Asia receive ARV therapy, compared to 65% in
the Americas.

Another factor impeding the access to affordable
ARV (and other life saving drugs) is the incorporation
of stringent intellectual property right (IPR) rules in
the World Trade Organisation (WTO) framework. The
Agreement on Trade Related Aspects of Intellectual

The disease has spread across the
country and deep into the rural areas
where people are transmitting it to
their wives, producing children with
illness without any knowledge. Who
should be blamed? Those spreading
the disease without knowledge or
those who are not making the people
aware?, She asks, “The age in which |
became an HIV positive and a widow
is the normal age of marriage for girls
these days. The storm has arrived,
would you let it spread or work to limit
its damage?”

She adds, “Change begins from
within. | have taken a stand and my
fight continues. In Asia the situation
of women is deplorable; in these
conditions one can imagine the
situation of positive women. It is time
for us to resist against patriarchy and
this is time for us to take leadership
and make others learn.”

- Shukria Gull,
Pakistan

Property Rights (TRIPS) is considered the most contentious agreement in the WTO system, mainly because of
the way it has promoted the interest of the mega and multinational corporations, including pharmaceutical
corporations. It has been perceived that in the name of providing protection to intellectual property through IPRs
such as patent rights, the TRIPS Agreement has made every possible effort to restrict access to life saving drugs at
an affordable price, which is also evident from the case of access to ARV in developing countries.




Civil Society: Are We Serious?

To contain HIV & AIDS epidemic, a fashion to “maobilize
civil society” is on the rise. Civil societies in many Asian
countries have been propped up often with foreign
funds to fight the epidemic. Their efforts, however,
have fallen short of popular expectations, and their
accountability to people is often under question.

In Asian context, civil society has a long history of
struggles for rights, justice and democracy. They have
successfully fought against colonialism as in India,
and against autocratic regimes as in Nepal. Political
interests being the driving force, issues which do not
carry considerable political weight fail to arouse much
interest to Asian civil societies. Apparently, issues
that fester marginal population having little political
significance barely receive their attention. The size of
population bearing the brunt of HIV & AIDS being small,
the response of civil societies is tardy.

Though there are some inspiring initiatives to mobilize
parliamentarians, political parties, and student unions,
the issue of HIV & AIDS is yet to figure in their priority
list. Similarly the response from trade unions, business
sectors, and religious leaders remains lukewarm.
However, many of them are symbolic in nature and
many others lack sustainability of such initiatives.
Knowledge and resource constraint is also another
factor. HIV & AIDS has not been able to get a political
value in many other civil society forums and initiatives.

“They invite us in their programs to
share our feelings, but most often we
are excluded from their programs.
Most of the mainstream feminist
groups don’t talk about our issues, we
are invisible even within the so called
mainstream women’s community and
one can imagine our context in a male
dominated society.”

However in a very positive tone she
says, “It is time now for us to engage
with such women’s movements and
make our voice loud and heard.” She
adds, “ Well, we have done something,
I am happy with what I am doing and
I feel good when | find other women
and children who were having hard
times, are happy now. Their smiling
face gives me extreme sense of
satisfaction. However, we have to go
on a long journey and we need support
and solidarity.”

- Goma Rai,
Nepal

Within these critical contexts, multi-sectoral approach is still a far cry. Time has come for Asian civil society to
honestly link what they preach and what they do. Unless civil society groups including trade unions, business
sector, faith based networks, academia, student unions, parliamentarians,and political parties combine efforts to
fight the pandemic, the battle cannot be won comprehensively. This is the time to see the initiatives going beyond
the time bound projects, and gearing ourselves towards social movements based on principles of social justice.
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thus APACHA Calls...

Governments to immediately introduce humanitarian relief programs for PLHA in poor families in Asia.

To redefine and implement long term development programs that address the structural causes of the
epidemic and to allocate enough resource.

To strengthen public health care systems with special focus to HIV & AIDS treatment and care.

To ensure just and democratic governance in HIV & AIDS related interventions from global to
local levels.

To ensure political and meaningful participation of PLHA and other communities in decision making
processes.

To ensure the governance mechanism of CCM through the transparent and democratic processes.

To strengthen monitoring and evaluation systems to ensure the effectiveness of the ongoing programs,
their transparency and accountability. Promote social audits.

Governments and donors to promote development strategies based on the needs and experience
of people and local realities. We call for strengthening of national policy making, based on nationally
defined needs and priorities that are decided through the political participation of PLHA, vulnerable
communities and civil society.

Governments to fully recognize the centrality of gender equality and equity in over all HIV & AIDS
planning, implementation and monitoring processes. We call for donors and governments to promote
women’s rights and end violence against women.

Governments for a commitment for the reduction in military spending, and give priority to public
health and HIV & AIDS.

To end stigma and discrimination and ensure legislative measures to protect the rights of PLHA and
other marginalized communities to lead a dignified life.

Provide responsible care and quality treatment to persons living with HIV & AIDS.

International donors and governments to take immediate action for fair and transparent aid, and to
meet the commitments of debt cancellation.

For the increase in financial support for the Universal Access Target by 2010. In addition, sustained and
predictable funding for the Global Fund to fight AIDS, tuberculosis and malaria must be assured.

No TRIPS. Guarantee the free access of HIV & AIDS related medicines including ART for people living
with HIV & AIDS. Ensure public health rights take precedence over pharmaceutical patents.

Governments to take actions for the reform of the multilateral system of governance and the
strengthening and demacratization of the United Nations a reform of the World Bank, IMF and other
International Financial Institutions, together with the WTO to adhere to these principles.

Governments to ensure that engagementwith civil society in the process of decision making - nationally,
regionally and at the international level - is effectively facilitated.

To promote multi-sectoral approach ensuring enough resource, capacity and coordination. As MDG
provides a ground to systematically develop links among eight goals, it could be one of the best
possible alternatives.

Civil society, business sector, political parties, religious leaders, trade unions,student unions and all other
networks and individuals to reflect, and realize the urgency of the epidemic and to take immediate
actions to mobilize themselves and their respective constituencies to protect the rights of the people
and to make a better Asia, a citizen’s Asia.



Abbreviations GGG

AIDS Acquired Immuno-deficiency Syndrome
APN+ Asia Pacific Network of People Living with HIV & AIDS
APPACHA  Asia Pacific People’s Alliance for Combating HIV & AIDS

ART Anti-Retro Viral Therapy

ASEAN Association of South East Asian Nations

AZT AZIDOTHYMIDINE

CSDS Centre for Studies on Developing Societies

CSWs Commercial Sex Workers

EFV Efavirenz (HIV-1 specific, nonnucleoside, reverse transcriptase inhibitors)
ESIS Employees State Insurance Scheme

GATT General Agreement on Trade and Tariffs

GAVI Global Alliance for Vaccines and Immunisation

GDP Gross Domestic Product

GFATM Global Fund to Fight AIDS, Tuberculosis and Malaria
GIPA Greater Involvement of People Living with HIV & AIDS
GNP Gross National Product

GNP+ Global Network of People living with HIV & AIDS
HAART Highly Active Antiretroviral Therapy

HIV Human Immuno-deficiency Virus

HRG High Risk Group

IAVI International AIDS Vaccine Initiative

ICAAP International Congress of AIDS in Asia and Pacific
ICMR Indian Council of Medical Research

IDUs Injection Drug User

IEC Information Education and Communication

IFIs International Financial Institutions

ILO International Labour Organisation

IR Indian Railways

IMF International Monetary Fund

MDG Millennium Development Goals

MSF Médicine Sans Frontiérs

MSM Men having Sex with Men

MTPDP Medium- Term Philippine Development Plan



NACC National AIDS Coordination Committee (Nepal)

NACO National AIDS Control Orgnisation
NACP National AIDS Control Programme
NAM Non Alignment Movement

NCHADS National Centre for HIV & AIDS, Dermatology and STDs (Cambodia)

NGO Non Government Organisation
NSACP National STD and AIDS Control Program
ODA Official Development Assistance

PEPFAR President’s Emergency Plan for AIDS Relief
PHM People’s Health Movement
PLWHA People Living With HIV and AIDS

PNAC Philippine National AIDS Council

PRSP Poverty Reduction Strategic Paper

RCH Reproductive and Child Health

SAARC South Asian Association for Regional Cooperation
SAIL Steel Authority of India Limited

SAP Structural Adjustment Program

STD Sexually Transmitted Diseases

STI Sexually Transmitted Infections

B Tuberculosis

Tl Targeted Interventions

TRIPS Trade Related Aspects of Intellectual Property Rights
UK United Kingdom

UN United Nations Organisation

UNAIDS Joint United Nations Programme on HIV & AIDS

UNDP United Nations Development Programme

UNESCAP  United Nations Economic and Social Commission

UNICEF United Nations International Children Emergency Fund
UNGASS United Nations General Assembly Special Session on HIV & AIDS

UNTAC United Nations Transitional Authority in Cambodia
USA United States of America

uTlI Urinary Tract Infection

VAT Value Added Tax

VCTC Voluntary Counseling and Testing Centres

WHA World Health Assembly

WHO World Health Organisation

WTO World Trade Organisation



Introduction

Being Honest About People!

Estimated 8.6 million people were living with HIV in Asia in 2006 and some 960 000 people became
newly infected with the virus.

Approximately 630 000 [430 000—900 000] died from AIDS-related illnesses in 2006.

The number of people receiving antiretro-viral therapy has increased more than threefold since 2003,
and reached an estimated 235 000 [180 000—290 000] by June 2006. This represents about 16% of
the total number of people.

Only Thailand has succeeded in providing treatment to at least 50% of those in need. - UNAIDS!

Although predictions of the number of children orphaned by HIV & AIDS (defined as a child under 18
years of age who has lost one or both parents to HIV & AIDS) in Asia and the Pacific are presently
difficult, one analysis estimates that the total number of orphans in Asia may reach 4.3 million by
20102

Out of the 5.13 million people who are living with HIV, it is estimated that 10 percent people are in need
of ARV treatment in India. The Indian government made a commitment to provide free ARV drugs
to 100,000 PLHA by the end of 2005. With initial constraints in rolling out the programme though the
public sector the target date was postponed to 2007 and to 180,000 by 2010, 200,000 by 2011 (INP+,
2005). As of December 2005 the number of PLHA on ART is 23,784 out of whom 7,474 were women,
1048 were children and 22 were transgender (eunuchs). Conservative estimates also suggest that
about 30,000 more PLHA are accessing ART from the private sector/civil society organizations*.

During the last 2 years, the numbers of reported AIDS cases and deaths have risen dramatically,
indicating that many people living with HIV are developing AIDS. The number of AIDS cases reported
in 2004-05 accounted for 60.7% of the cumulative number of reported AIDS cases, and the number of
AIDS deaths reported in 2005 accounted for 63.4% of the cumulative number of reported AIDS deaths.
About one third of the AIDS cases receive ARV treatment until the late stage or with opportunistic
infections, which compromises the effectiveness of treatment®in China.

It is estimated that HIV prevalence in Nepal may, over the coming decade, increase to 1-2% of the
15-49 year old population. For Nepal this meant that 100,000-200,000 young adults would become
infected and that by the end of the decade, 10,000-15,000 annual AIDS cases and deaths may
be expected. This would make AIDS the leading cause of death in the 15-49 year old population.
Although national guideline for ARV treatment was developed and finalised in 2004, ARV treatment
was started in 2003 (for 77 PLHASs). About 1000 PLHA are supposed to accessing ARV drugs in
Nepal.

INDIA : Competition over the years has helped to bring drug costs down from $10,000 per patient
per year in 2000 to $130 per patient per year today®

INDIA: The 62-year-old, HIV positive person, spends Rs. 25,000 every month on medication’

NEPAL: It costs about Rs 2,000 for a person to receive ARV treatment, apart from nutritious food

and other care®

CAMBODIA: A one-month supply of ARVs in Phnom Penh costs $37°

VIETNAM:
CHINA:

ARV drugs for a HIV & AIDS person costs about US$1,300 for one year'®

Since 2000 fierce generic competition has helped prices for first-line AIDS drug regimens

to fall by 99%, from $10,000 to roughly $130 per patient per year'*

Number game has been highly controversial in
the AIDS politics. Numbers definitely have their
significance, but people’s realities and contexts
go beyond the number game. Figures mentioned
above loudly talk about deaths, about life, about the
costs of ARV, however the fundamental question
haunting everyone is, do these numbers matter to
people who are forced to die without medicine, care

and support? Is this not the time to introspect how
systematically and unwittingly people have been
pushed into a vicious circle of poverty and injustice?
Over the period, HIV & AIDS discourse and policy
priorities are focused on improving human behavior
while sidestepping the fact that human behaviors
can hardly escape the influence of existing socio-
economic, cultural and political contexts. And the
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fight against HIV pandemic will only be half-hearted
if we continue to turn blind eye to the socio-
economic and political contexts.

The figures mentioned above tell us about the direct
ARV costs, but the expenses incurred in providing
comprehensive care that requires extra resources
is left out. There are increasing evidences that
poor families in many Asian countries have been
compelled to sell off their lands, assets and properties
to pay for increasing medical costs. APACHA teams
discussions with PLHA groups in Cambodia, Nepal,
Pakistan, Bangladesh, and India brought to light
another appalling reality of food crisis faced by many
poor families. Treatment centers are centralized and
people face difficulties in bearing the transport costs.
Treatment is not common in Asia. In many rural
communities where public health posts are limited to
referral roles, it is difficult to cope up with the complex
treatment process of ARV.Poor families forced to bear
medical expenses means keeping children away from
schools, and family members having no access to
primary health care. Individual households are facing
direct impacts of the epidemic.

The recent UNAIDS and NACO reports have cited
some positive trends in lowering the infection rate
in India, however, this has been an issue of debate
across many civil society groups. The worrying fact
is that there are millions of people in the region who
are facing serious crisis of existence; millions are
dying unnatural deaths due to the lack of access to
comprehensive care and support systems. AIDS has
been a greatest humanitarian crisis in the region.
The fundamental questions staring at the face of
all of us is whether the donors, governments and
civil society are serious about the epidemic. Is there
enough resource to manage the epidemic? Are the
governance systems of those working in the field
from global to local levels maintaining enough
transparency and accountability? Are the civil
society actors from politicians to trade unionists,
student leaders to business leaders, academicians to
religious leaders playing significant role to achieve
sustained improvementsin the lives of PLHA,women
and poor communities?

There is yet another side of the story where some
governments like Thailand and Cambodia have
shown commitments, and recently the Indian
estimations (if they are honest) have raised hopes.
Over the period, there has been the emergence of
leadership of positive activists. There are also some
best practices in the religious sector, and trade
unions but they are limited and there is an urgent
need to scale up such interventions.

However, the fact is both the donors and
governments have not been able to live up to their
commitments. There is a huge funding gap to meet
the targets and this has posed serious challenge
to the universal access mission. The tight policies
of the World Bank (WB) and International Financial

Institutions (IFIs) have systematically imposed
conditions to cut down the health budgets in the
face of already weak health systems of the region. In
the mean time, WTO and TRIPS have posed serious
threat to the lives of millions of people.The increased
monopoly of the multinational companies has put
profit before the people. One of the dangerous
factors impeding the access to affordable ARV
(and other life saving drugs) is the incorporation
of stringent intellectual property right (IPR) rules in
the World Trade Organisation (WTO) framework.The
Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS) is considered the most
contentious agreement in the WTO system, mainly
because of the way it has promoted the interest of
the mega and multinational corporations, including
pharmaceutical corporations.

More than two decades down the line since the
first epidemic outbreak in the region, stigma,
discrimination and violations of rights are still a
glaring abuse. This report has tried to look into
the ground realities from people’s perspectives.
In addition, though there has been a huge debate
going on about a shift in perception on HIV & AIDS
and to see it as a development threat, there is a less
public debate around the economic impacts of the
epidemic. This report presents some comparative
analysis of the political economy of AIDS in the
context of Asia. Similarly, another debated but less
analyzed issue is governance. The report also tries
to bring some perspectives around global to local
governance mechanisms that are directly/indirectly
working around HIV & AIDS.WTO has been another
big debate,howeverwithinHIV&AIDS constituencies,
there is still a lack of policy understanding of some
basic frameworks of WTO and TRIPS. With an aim to
analyze the Asian context as well as to provide some
basic understanding so as to create public debate
and maintain constant pressures, the third chapter
has given critical perspectives around it. Last chapter
highlights the role of civil society. Civil society
engagement has still been a myth in the region.The
report has tried to bring the ongoing initiatives and
also presents critical perspectives of these initiatives.
The report also presents some interviews of those
who are committed to change the society.

Finally, the report brings to light some ongoing
critical and conflicting thoughts, practices and
approaches. The aim is also to initiate a critical
discourse in the region. The report aims to alert the
donors, governments, civil society to live up to their
commitments.Italso callsfortheirimmediate actions.
With all these analysis and frameworks, APACHA
aspires to be a broad alliance that brings together
people from various walks of life, especially since it
believes that the battle against HIV & AIDS needs to
go beyond the arena of health and medicine and
include care and compassion, combined with an
alliance — building initiative with interdisciplinary
groups and social movements in the region.




Interview with
Prof. Michel Kazatchkine
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Professor Michel Kazatchkine, Executive Director, GFATM

1. What do the trends in HIV & AIDS in Asia indicate?

2. Where does Asia figure in the GFATM response?

3. What are your strategies to improve the CCM structures to ensure
effective governance at country levels?



In April 2005, the Board instituted six minimum requirements of governance that CCMs had to meet in
order to be eligible for funding. Because of these requirements, the CCMs have greatly improved their own
governing processes making them more transparent and participatory.

For example:CCMs have been addressing conflicts ofinterestand developing appropriate policies to mitigate
them; CCMs are composing themselves as truly multi-stakeholder bodies—much like the Global Fund’s own
Board—where NGO representatives are defining their own processes for self-selection; Many CCMs have
developed high quality by-laws/governance manuals to guide their decision-making processes. We share
those documents, and others, on our website for all to see and take advantage of. But of course, there is still
room for improvement. That is why the Global Fund has embarked on ambitious efforts with our partners
to provide in-depth technical support to improve CCM governing processes. We are also working with our
own Board to improve our policies that provide support to CCMs, making funding of basic administrative
costs easier and more flexible.

The Global Fund also documents lessons learned and shares these widely through our comprehensive website.
For example, we are currently studying the CCM model, through 25 case studies and our 5 year evaluation.

The government response to HIV & AIDS varies widely across the region. We have already seen some
promising commitments by India and China in the fight against this disease. Other countries like Thailand
and Cambodia e.g. have been leaders in reducing HIV infection rates and fighting the disease in general.
A number of countries need to do more, however, particularly by showing a stronger political commitment.

Developing effective fundraising strategies has become a core part of the Global Fund’s work.To finance the
fight against the three pandemics, the Global Fund relies on financial contributions from public and private
donors, including governments, foundations, corporations and individuals.

The Global Fund is currently preparing for its second replenishment meeting, which will be hosted on 26 to
28 September 2007 by the German Government in Berlin.During the meeting donors will assess the resource
needs and the available funding in the light of latest forecasts. The voluntary replenishment mechanism
brings donors together periodically to discuss progress and expectations of the Global Fund and to help donors
better plan their financial commitments on a multi-year basis.

The Global Fund was established in 2002. Now, a bit more than five years later, the Global Fund has saved
an estimated 2 million lives in 136 countries spanning the globe through supporting more than 450
programs fighting HIV & AIDS, tuberculosis and malaria. In addition, other successful initiatives, like UNITAID,
an international drug purchase facility; the US President’s Emergency Plan for AIDS Relief and many other
bilateral initiatives are all saving many more lives.

Backed by the people implementing the programs in the field and strong technical partners like the World
Health Organization, the Roll Back Malaria Partnership, the Stop TB Partnership and UNAIDS, we are having
an impact on so many people infected with and affected by HIV & AIDS, Tuberculosis and Malaria.

These three diseases together still kill 6 million people every year. In order to continue saving many more
lives and contain the further spread of these diseases, we depend on the goodwill of rich countries to donate
more resources to this common fight. These countries should prioritize the fight against infectious diseases
as they continue the substantial increase in their development assistance budgets that we have witnessed
over the past few years.

The Global Fund is saving lives, thanks to the people in the many organizations treating and caring for
people infected with and affected by HIV & AIDS, tuberculosis and malaria in all countries where we have
grants.

With the help of the people implementing programs on the ground and the many strong partners involved
in this common fight, | am hopeful that we can reach universal access to AIDS treatment and prevention, roll
back malaria, stop TB and save millions more lives.



CHAPTEO N e

Political Economy of

HIV & AIDS i

INSE



6

Reality Check

Political Economy of

HIV & AIDS In Asia

Ever since the scourge of HIV & AIDS struck the globe, bulk of efforts has been put into managing human behavior
in a bid to grapple with the epidemic. Though human behavior, unmindful of the risk involved, is also responsible
for fueling the epidemic, structural factors responsible for affecting people’s vulnerability to HIV & AIDS should
also come under focus.

Human behaviors are not totally immune to nor independent of socio-economic structures and power
arrangements around them, hence, turning a blind eye to the structural factors in fight against HIV pandemic
only becomes a half-hearted attempt dealing with the “effects” and ignoring the “causes” Human consciousness
is definitely at work in determining the societal structure but the other way around is equally true. Therefore, an
impeccable response to HIV & AIDS must come from synthesizing two elements—human behavior and the broader
socio-economic and political contexts. Unfortunately, both the national and international agencies continue to
harp on about human behaviors, and the structural factors are kept out of focus of attention.

Poverty: an Insurmountable Structural Barrier

The history of HIV& AIDSresponse has been behavior- _
focused. Structural aspects triggering HIV spread

have received scant attention. More often than not, Young Asian women from Thailand, Taiwan, the
the poor, marginalized, women, and children bear Philippines, and Malaysia are facing growing
the full brunt of the pandemic. Poverty, illiteracy, risks of trafficking. Vietnamese and Chinese
exclusion and patriarchy have systematically mafias are allegedly operating brothels in
thrown many women, girls and children into the Toronto. Women from former Soviet Union are

increasingly being transported to Canada and
forced to live as sex workers. Children from
Honduras are smuggled into Vancouver and are
forced to work for drug rings. A survey conducted
in India by the Central Social Welfare Board in
1991, for example, indicated that the population
of women and children in commercial sex was
in between 70,000 to 100,000 of which about 30
percent were below the age of 18. The National
Human Rights Commission of India, in the
course of its Action Research (currently under
way, in collaboration with the Institute of Social
Sciences, Delhi and UNIFEM), has noted that
women and girls are trafficked to India from the
adjoining countries of Nepal, Bangladesh and Sri
Lanka. Every year, approximately 5,000 to 7,000
Nepalese girls are trafficked into the red light
districts of Indian cities?.

trafficking industry. People are becoming innocent
sufferers inescapably caught in the vicious circles of
exploitations where they live a life not of choice but
of compromise.

In the Philippines, there are an estimated 300,000
women and 75,000 children in the sex trade. In
Malaysia, there are an estimated 142,000 women
in prostitution, 8,000-10,000 of them based in
Kula Lumpur. In Indonesia there were 65, 582
registered prostitutes in 1994. The estimated
financial turnover from the sex industry ranges
from US$ 1.2 billion to US $ 3.6 billion2.



Migration has been a reality for millions of
people across Asia. The increasing incidents of
displacements, poverty, corporate globalization,and
urbanization have hard-pressed people to look for
alternatives for better living conditions. Different
studies on migration show that majority of migrant
workers, particularly from the developing countries,
are uneducated or poorly educated. They are semi or
unskilled laborers and most of them are from poor
families. Many are still dependent on agro-economy,
however, in the absence of pro-poor land reform
policies (with an exception of perhaps China), they
seek employment abroad to support their families.

Policies that are formulated to improve human
behaviors hardly take stock of problems and
challenges poor people face for survival.

Trade liberalization and privatization have posed
serious threats to poor people resulting in their
exclusion from health, education, and other basic
services. Food insecurity looms large in the region.
Health systems are weak, and accessible and
affordable if at all to a few. Poor families in many
Asian countries are forced to take livelihood options
fraught with risks and hazards.

Drug users are always treated with indifference and
scorn, while psycho-social contexts, which are partly
responsible for the vulnerability, are largely ignored.
Intravenous drug use, for example, is increasingly
becoming a potential mode of HIV transmission.
Narcotics industry is gradually embedded in the
regional economy, and the vulnerable groups take
drug trafficking as survival means. In Tajikistan, where
about 80 percent of the population lives below
the poverty line, many war widows are reportedly
involved in drug trafficking to support their children?.

Women and children engaged in commercial sex
face higher risk of contracting sexually transmitted
diseases (STDs), HIV & AIDS. Mobile populations, in

Condition of poverty, a great force that drives
an individual to think the unthinkable and do the
undoable. The desperate need for money and the
lack of alternative means and ways to generate
income creates an environmentwhere afaint-hearted
individual can easily succumb to the temptation of
wealth that the sex industry has to offer.*”

general, face greater risks of contracting STDs as their
family and social lives are disrupted. Children at risk of
being trafficked, particularly urban street children, are
alsoamong the high-risk groups feared for contracting
HIV & AIDS through drug use, sexual contacts,
and other risky behaviors. But then, links between
trafficking and HIV & AIDS have to be ascertained
with caution. Many anti-trafficking campaigns have
unwittingly spread the often misleading message
that all trafficking survivors are infected with the
disease, leading to further stigmatization of women
returning to their communities.

Poor health increases poverty, which in turn
perpetuates poor health. Although HIV & AIDS is an
epidemic that can cut across any caste, class, gender,
ethnicity, and race, growing incidents indicate that it
hits poor the hardest in the absence of employment,
education, and social safety-nets.

Forty-five percent of the landlessness in Cambodia
resulted from the serious illness of a single family
member. Such family illness forces many people
out from the labor market, and has an especially
severe impact on arduous pursuits such as rice
farming. It also results in children, especially girls,
withdrawal from school to augment family incomes.
The poverty-health interaction is even stronger in
the reverse direction. Medical costs can consume
sizeable portions of household income®.

Many Asian countries are experiencing a dramatic
switchfromaconcentrated epidemictoageneralized
epidemic. The already weak health system in the
region can barely bear the burden of the disease.
There are clear projections that failure to curb the
epidemic now will push tens of millions of people
into poverty traps, and national efforts to achieve
Millennium Development Goal (MDG) of poverty
reduction will remain a far cry. Studies detailing the
poverty impact of HIV & AIDS in Cambodia, India,
Thailand,and Vietnam show that significant numbers
of households are being pushed into poverty, and
households that are already poor are being rendered
destitute, particularly in areas, where epidemics are
more advanced.

Unless structural aspects of poverty and epidemic
are acknowledged, it is difficult to cope with multiple
challenges emerging from HIV & AIDS.

Household Level Feeling Knock-on Effects

Poverty causesill health and ill health deepens poverty.
This is partly because PLHA are forced to pay for HIV
& AIDS treatment costs themselves. The poorer the
household, the greater the proportion of expenditures
absorbed by HIV & AIDS treatment, leading to severe
economic impact. Unfortunately, the problems faced
by people at the household levels have hardly received
attention while analyzing the broader national

economic and political contexts. The unpalatable
reality is that neither national governments and
civil society groups nor the donor agencies and the
mainstream political parties in Asian countries have
ever given a serious look into the problems faced by
the poor families. Consequently, the effects of their
policy priorities and actions do not correspond with
realities at household level.
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Interviews with HIV infected populations in some parts of China indicated that more than half of them had
to quit job after getting infected with the disease. Only 21 percent still did the same work while 2 percent
had to change their job. Another 20 percent declined to answer the question. A survey of 274 HIV & AIDS
patients in Beijing and eight other provinces showed that the family lost 30% of its annual income after
the family member got infected. Some lost the capability to work after getting infected. Others lost their
jobs because of the discrimination from people around. The medical cost for the total patients was 215
million RMB in 2001. In 2010 the cost will reach 1.98 billion RMB, 3.55 billion RMB and 6.01 billion RMB
respectively in early, late and high projections respectively®.

A study that looked at the economic impact on individuals who were positive indicated that an average
spent between 10-30 percent of their annual incomes on HIV related health expenditures, with bulk of
expenditures were on drugs and medicines. As expected, individuals with lower incomes as well as with at
least one child had a greater probability of a more severe impact’.

The ILO study for India found that households have to compromise on their children’s education, with
nearly 38 per cent of respondents reporting being forced to withdraw children from school and sending
them to work. Similarly, in another study it is reported that children among households that experienced an
AIDS death were less likely to receive health care, and more likely to be withdrawn from school compared
to households with a non-AIDS death or no death at all.®

Thailand

In Thailand’s Chiang Mai province, families report spending an average US$1,000 a year in direct medical
costs- the equivalent of half the average annual household income in the region. In the Chiang Mai study,
a third of AIDS — hit households reported that their incomes fell by 48 percent. By the time AIDS patients
had died, 60 percent of families had used up their savings, 44 percent had sold land, 42 percent had cut
down on their food consumption, 28 percent had sold a vehicle and 11 percent had borrowed an average
of US $ 1,700 each®.

Cambodia

HIV & AIDS is likely to put more economic pressures on Cambodian families. Families are already incurring
health costs of around US$30 per capita, of which US$22 per capita is spent on medication. This is a very
high amount, given that the per capita income of Cambodia is only US$263 per year. The lack of access
to HIV & AIDS services means Cambodian families affected by HIV & AIDS will incur significant costs to
care for ill family members®°. Similarly, another study found that expenditures were often several times the
family’s annual income. In rural parts of Cambodia, the high cost of medicine will make HIV & AIDS a vital
cause of landlessness'*.

Vietham

In the Household Impact Case Study, the total healthcare expenditure for households with a PLHA was
found to be thirteen times higher than the mean household spending recorded in the 1997/98- Viet Nam
Living Standards Survey (VLSS), and twelve times greater than the per capita healthcare expenditure
reported in the Viet Nam National Health Survey (VNHS), i.e., in excess of a 1,000 percent increase.
In addition, in the 2002 VHLSS it was reported that average household consumption expenditure was
approximately equal to the amount that households with a PLHA in the case study spent on healthcare.
The Household Impact Case Study showed earlier that households with PLHAs may experience increased
health spending in excess of 1,000 percent and, depending on the coping strategies, may decrease non-
health consumption expenditure by a quarter. Moreover, the poorest households will fall well below the food
poverty line, households with HIV & AIDS in the second and third expenditure quintiles will fall below the
food poverty line if between 0% and 25% of the impact of increased HIV & AIDS-related health spending
is mitigated. Sixty percent of households with a PLHA that died reported having difficulty with paying for
basic services such as food, education, healthcare, electricity and transport*2.

Due to lack of social and economic security and societal categorization as bad women, majority of the
HIV infected women face livelihood problems. In addition they face discrimination and torture at their work
place also. Infected people in Doti revealed that they were not allowed to work as stone breakers because
of their HIV status. Most of them were Dalit women?.




These examplesillustrate the impactsthat people are
forced to bear at the household levels. Unfortunately,
the existing HIV & AIDS plans and programs in the
region have failed to focus on poverty using the lens
of social justice.

One of the studies estimates that, every year from
2003 to 2015, an average of 5.6 million people in
Cambodia, India, Thailand and Vietnam will become
poor or fall deeper into poverty if they fail to put
a curb on the epidemic now. As much as 88% of
increase in poverty will occur in India4,

More or less, similar projections have been made in
the context of some Central Asian Countries. One
of the WB reports writes, “Perhaps more significant

for long term development, the uninhibited spread
of HIV would diminish the economy’s long term
growth rate, slowing it down by 2015 by roughly 3
percent in Kazakhstan and Kyrgyz Republic, and by
about 5 percent in Uzbekistan (of the growth rate
in the baseline “no-HIV case’ which assumes that
no disease will spread in the population). However,
under the pessimistic scenario, the magnitude of
these estimates will be three to four times higher”

These are the poignant scenario of how HIV
& AIDS has knock-on effects on households
resulting in increased food insecurity, landlessness,
unemployment, cut down in health, education and
transport cost. People are caught into poverty traps
and many families are living in excruciating misery.

Biting the Hands that Feed

One way to analyze political economy of health is,
put the whole issue of migration under scrutiny.
Remittances have been major source contributing
significantly to national GDP of many Asian countries.
The governments' responses to pressing issues and
problems related to migration have been tardy.
Many a government bites the hand that feeds them.
Most-pressing issues like rights of migrant workers,
information access, special benefits, and health access

One

failing to receive the government’s serious attention
may cause serious setbacks.As these issues have serious
implications for migrant workers, these countries may
swamp into deeper economic morass in next few years
due to fall in remittances. Despite the migrant worker’s
significant contribution to national economy, the in-
humane response of the state to protect the rights
of the migrant workers specially their health rights
remains the bitter irony of modern states.

home.

2 Remittances sent home by migrant workers in Nepal have helped to stabilize the Nepalese economy
during those hard days when the country was going through a 12 years of violent conflict. According
to an economic survey by Ministry of Finance, 2004, remittances were determined to be 14.13%
of Nepal's GDP for that year. However, says one of the recent researches of CARAM Asia, “given
Nepalese migrant worker’s important contribution, it is unfortunate that government has not taken
essential steps to promote and ensure migrant worker’s health rights.”

2  The number of Indonesians working abroad has grown rapidly in the last 15 years. The remittances
flow into Indonesia in 2000 (US $ 1.31 billion) saw almost twofold increase in 2005 (US $ 2.7
billion). However, many Indonesian migrant workers suffer from abuse, serious health conditions
and limited access to health information and services. Above all, there are minimal provisions in
Indonesian laws and policies that offer migrant workers much needed protection.

S It is currently estimated that 250,000 Bangladeshis leave the country every year to take up
employment overseas. The earnings of these people are a vital contribution to the economy. In
2004, total remittances sent home comprised 32 percent of Bangladesh’s GDP. Despite a number
of steps taken towards meeting MDGs, Bangladesh is far from ensuring access to health information
and services for all, especially for marginalized and vulnerable groups.

2 Since late 1980s the Vietnamese government has increasingly encouraged its citizens to work
abroad. According to 2004 government figures, there were 166,118 males and 62,034 females
working abroad, with the majority working in Japan, the Republic of Korea, Malaysia and Taiwan.
These workers have made a sizable contribution not only to the foreign countries where they are
employed, but to the Vietnamese economy as well. In 2002, US $ 1.4 billion was remitted to the
Vietnamese government through taxation and US $ 220 million was remitted to dependents back

S  Malaysia enjoys a booming economy and is recognized as one of the “tiger” economies in Asia.
Today, Malaysia is a primary destination country for migrant labors from over 12 countries in Asia.
Malaysia now hosts more than 1.3 million documented migrant workers and an equal or greater
number of undocumented workers. Despite the presence of such a large number of migrant workers,
Malaysia has not ratified any international instruments pertaining to migrant workers’ rights.
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In this context, it is interesting to note that few years
ago and in many cases even today, there were/are
clear projections that migrant workers are among
the most vulnerable population on the face of HIV
& AIDS epidemic. There have been many prevention
and awareness programs aimed at improving the
situation but there is still a gross negligence from
the states in terms of bringing policies to protect
their comprehensive rights.

These migrant workers are not well educated, and
are among the excluded families, therefore, the most
deserving group foranincreased state response.One
study in Pakistan reports over 90 percent of migrant
workers come from rural areas and most are young
males between 25-45 years of age. Approximately
80 percent of unskilled Pakistani migrant workers
are illiterate or semi-literate. Although this situation
may not persist in all Asian countries, this indeed is
a common phenomenon in at least all South Asian
countries and in many South East Asian countries
as well. In this context, given the complex nature of
the epidemic, poor education base, lack of access to
information and health care, fear of being deported,

and living single away from home may amount to
potential risk factors.

Instead of protecting the rights of migrant workers,
ironically, governments insist on mandatory testing
which includes an HIV test to block migrant workers'
entry into the country or to deport them should they fail
their medical test. Before the mandatory test, migrant
workers have to sign the consent form. They are rarely
informed about what they are being tested for. They are
not provided with pre-or post- test counseling,and they
are no referrals to health and counseling services made
available. Provisions to put workers through mandatory
testing thereby barring or deporting migrant workers
in case of failing the test is a violation of the right to
freedom of movement and the right to livelihood.

If we seriously reflect upon a vicious cycle of poverty,
factors contributing to this cycle are exclusion from
the mainstream life of the state, illiteracy, lack of
information, mandatory testing, lack of voluntary
counseling and testing, and then lack of health care
in foreign land, increased vulnerabilities and the
exploitation of migrant workers.

State’s Tepid Response

The seriousness of the epidemic demands an
increased budget allocation for HIV & AIDS control,
treatment,and care programs.Nevertheless,resource
leakages and non-utilization of funds continue to
undermine HIV response. The weak health systems
in the region are no match to increasing disease
burden. The adequate financing of programs and
health services play a crucial role in determining the
structureand quality ofthe health outcomesand thus
the capability of health system to achieve its stated
goals.An analysis of investment and successes in HIV
& AIDS sector shows that there are a few countries
in the region which have demonstrated a sound HIV
& AIDS response. However, not many governments
seem interested to replicate the best practices. Two
comparatively pronounced successful countries are
Thailand and Cambodia where proper allocations of
resources have played significant role in reducing
the HIV infection rate and AIDS death. In 1997, for
example, 96 percent of Thailand’s national budget
on HIV & AIDS was financed by the government
although total expenditures were much greater
with over US $100 million per year provided by
the business sector and citizen groups. Similarly,
since 1990s, Cambodia has been able to get good
funding support which has played important role in
addressing the emerging crisis to some extent. The
total amount of donor funding currently available
for the national response to HIV & AIDS in Cambodia
is over $37 million annually?®.

Unfortunately, most Asian countries are yet to
prioritize HIV-related issues and accordingly
allocate resources and disbursement. Social- and

community-based insurance systems have yet
to adequately serve the HIV & AIDS infected in a
just way. With escalating intra-regional tensions,
governments increasingly face tough choices in
making investment decisions. Fund allocations out
of national budgets on health infrastructure and
services often take a back seat as national security
receives top priority. How decisions regarding in-
country allocation of health funds are made lies
beyond the comprehension of common people,
and they are far from being transparent.

A breakdown of health expenditure reveals that
countries with higher public sector expenditure
in health typically report satisfactory and higher
levels of health outcomes. In order to ensure
effective action, it is absolutely imperative that
health sector funding be increased to cut through
resource constraints in the existing health delivery
system. National budgetary allocation trend of
Asian countries indicate while some health areas
have not yet acquired the priority status they
deserve, others seem to have lost priority.

A critical observation of funding allocation of
some Asian governments indicate some increase
in health budget. However, they are insufficient
to meet the national targets. For example in India,
“Over the six fiscal years under NACP-II the total
expenditure was US $ 313.94 million. Of this,
domestic budgetary support was to the tune of
US$ 256.54 million and external aid support was to
the tune of US$ 48.4 million. Annual expenditure
through domestic budgetary support rose 2.5



times between the financial years 1999-2000 and
2004-05 from US$ 28.83 million to US$ 73.3 million
which was with a support of an IDA credit from
the World Bank. There has also been a substantial
increase in the external aid support received by
NACO during the same period®’.

In China, the central government has consistently
increaseditsinvestmentinHIV &AIDS preventionand
care. The national budget for HIV & AIDS prevention
and care has risen from RMB 390 million (US $48.75
million) in 2003 to RMB 800 million (US $100 million)
in 2005. Local investment has risen from less than
RMB 100 million (US $12.5 million) in 2003 to RMB
280 million (US $34.7 million) in 2005. Currently,
international cooperation projects are underway
in all 31 provinces and autonomous regions. The
international community has already committed
approximately RMB 2.2 billion (US $275 million)
in donations to support China’s response to AIDS.
In 2003 and 2004, approximately RMB 700 million
(US $87.5 million) was allocated®. Similarly,in the last
two years, the budget for HIV & AIDS in Vietnam has
increased by 33%. External partner’s contribution
has been instrumental in funding the health sector
in Vietnam.

Thailand has been progressively trying to meet the
national funding targets. The budget to support
prevention and alleviation of HIV & AIDS was first
allocated by the Ministry of Public Health in 1988
with an amount of 4,604,300 Baht. Later in 2002,
part of the budget for the prevention and alleviation
of HIV & AIDS problem (480.0632 million baht)
was combined with the National Universal Health
Assurance Budget to pay for medical supplies
used for treating opportunistic infections, powder
milk, and AZT medicine to prevent mother-to-child
transmission. Budget for 2004 rose to 1,629.7664
million Baht.

Though the government of Nepal has expressed
its commitments repeatedly, they are yet to be
converted into meaningful actions. Most of the
programs are supported through the assistance of
foreign donors and INGOs, which are non-sustainable.
The Government of Nepal allocated NPR 313,901,000
for the control of AIDS and STDs last year. The entire
sum was allocated as “recurrent expenditure’ that
is, expenses of a general nature most of which goes
to pay the salaries and regular expenses to run the
administration. The government is contributing just
3.2% of the total HIV & AIDS budget, as reflected in
the government budget document. However, the
government after the people’s movement (Jana
Andolan Il) has prioritized health and HIV & AIDS.

These facts and figures stand as sad reminder of
the fact that there has been a reluctance on the
part of governments to allocate enough resource
to fight against HIV & AIDS in many Asian countries.

Bangladesh

In Bangladesh direct funding has depended
largely on external support. Most of the funding
has been project based and of limited duration.
Even the Ministry of Health and Family Welfare
(MoHFW) is mandated to provide stewardship
and oversight of the national responses through
NASP, it does not have a comprehensive budget
allocation on HIV & AIDS. Government spending
on HIV and AIDS is very low?*°.

In 2005 a total of Rs. 29,222,000 (approximately
US $ 0.29 million) was allocated to the Central
STD Clinic for infrastructure costs, salaries,
and an increase of more than 13 percent from
the preceding allocation. These amounts were
allocated for salaries, transport, supplies and
consumable, overhead, maintenance, utilities
and miscellaneous. The IDA/World Bank grant
of approximately US $12 million for the period of
2003-2007 was used to expand prevention and
care services?.

Although the total allocations show an upward
trend over past allocations, they are barely enough
to meet the increasing infection rate and treatment
costs. HIV & AIDS spending in countries like Nepal,
Bangladesh, Sri Lanka, Pakistan, is limited to salary
and to bear administrative costs. It is also important
to note that most of the HIV & AIDS programs in the
region are supported by the GFATM, donor agencies
bilateral and INGOs. Consequently, governments
have not been able to direct their policy priorities
and most often the aid factor dominates the country
priorities. However, the support of non-government
sectors has been crucial in all Asian countries. This
also raises a serious concern over the sustainability
of the programs and their impacts for sustained
improvements in the lives of people.

Doubts have been expressed over the macro
economic policies pursued in many developing
countries which hardly provide scope for outlays on
social sectors. It is argued that the amount of public
spending required in sectors such as health and
educationgetsseverelyrestricted by IMF policies that
stress on macroeconomic stability through ceilings
set for the overall national spending. Practically all
countries in the region are pursuing donor driven
policies aimed at ensuring fiscal stability. This leads
to cutting down expenditures on softer sectors such
as primary education, health, poverty alleviation and
social protection programs, both at the national and
local levels to cope with the demands of reforms
and globalization.

“The link between macro and micro economic
growth of a nation and the state of health, which
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is often understood as an individual attribute, has
not been achieved. It is normally believed that a fast
pace of economic growth in terms of higher GDP
growthisa pre-condition to improve people’s health.
The fact that health gains can be achieved through
efficient allocation of scarce resources even at lower
levels of national income is not well understood.
The other side of the argument that better health
contributes to enhancement of GDP is often left
out of consideration. It is often found in developing

economies that ill health, its acute and chronic
manifestation is a dominant cause of poverty.”?

The pandemic of HIV &AIDS and other emerging
diseases will require new treatment methodologies
and preventions including new vaccines, antibiotics
and risk reduction through education. Public health
even now as in the past faces ethical dilemmas,
which relate to the expenditures undertaken, the
priorities and social philosophy.

Regional Gloom: Threat to Emerging Economy

Over the last five/ six years, HIV & AIDS crisis in
Asia has clearly manifested its vicious effects
leading to the deaths of thousands of people.
People have begun to face economic crisis at the
household levels. With the intensity the epidemic
is spiraling and claiming toll on families and
households, the region might suffer catastrophe
of an unprecedented scale severely affecting its
socio-political and economic structures.

As discussed above, health receives lowest priority of
the governments.Ironically,the regionisincreasingly
bogged down in a number of domestic and cross
border conflicts consequently; spending on arms
takes higher priority. For example, in South Asia
military expenditure increased in 2004 by 14.3%
in real terms. SAARC and ASEAN two sub-region
networks of the governments have not been able to
prioritize the issue yet. Though compared to SAARC,
ASEAN is trying to wake up to respond the threat.
South East Asia, one of the world’s leading recipients
of foreign direct investment (FDI), with five of its
states among the top twenty capital magnets
world wide, still finds it difficult to provide care and
support to many of its citizens. There are increasing
fears that South East Asia which has already
experienced bitter economic crisis in 1997, might
see yet another financial crisis and in turn a massive
development crisis due to the consequences of HIV
& AIDS. Similarly, South Asia a home for majority of
poor people on earth might find itself on the verge
of collapse.“If prevention care and treatment efforts
continue to be as inadequate as at present, by 2010
yearly losses to the region will equal US $ 17.5 billion
compared with the estimate of US $ 7.3 billion lost
in 200122

Private sector financing for HIV & AIDS prevention
and care is gloomy in Asia. According to an ADB
report, “the region as a whole can well afford those
investments. Even the peak resource need of US $5.1
billion annually for the years 2007-2010 is just 4.4%
of current regional health expenditure and 0.2% of
regional gross national income (2001). The report
indicates that in 2003, the countries in the Asia
Pacific required more than US$ 1.5 billion to finance
a comprehensive response but only US$ 200 million
was available from all sources combined, including
the public sector. From 2007 until 2010, US$ 5.1

billion will be required each year.?** These figures
clearly indicate lack of political will to mobilize
available domestic resource within the region.

China and India two fast emerging economies of the
world are yet to prioritize HIV & AIDS in their policy
priorities. There are projections that clearly state that
if both of these emerging power centers do not take
immediate actions; they will have to bear serious
economic loss.

“Currently, AIDS has not yet produced a palpable
impact on China’s macro economy and society;
however, it is not to be neglected. In the next
decade, in the low level projection, China’s GDP
would record a decrease of RMB22.5 billion
compared with a No-AIDS scenario; in the high
level scenario, the reduction in GDP would amount
to RMB40 bhillion. Using the macroeconomic
component of the AIM model in Spectrum, the loss
to GDP is estimated to be RMB7.6 billion in 2010
in the early scenario, a cumulative loss of RMB22.5
billion in ten years. In the High scenario, the GDP
lost to AIDS will reach RMB15.9 billion in 2010, a
cumulative loss of RMB40 billion in ten years?*.

Many studies on China and India show a potential
threatoflossontheir nationaleconomyinthe coming
years. HIV & AIDS will shoot up social and healthcare
costs in India and China, but the economic and
political impacts are likely to be readily absorbed by
the huge population in these countries. HIV & AIDS
many not pose a critical threat to their status as
major regional players, but it will add to the complex
problems faced by the leaders. The more HIV & AIDS
spreads among young, educated, urban populations,
the economic cost of the disease will be higher for
these countries, given its impact on skilled labor.
“The epidemic by itself will not pose a fundamental
threat till 2010 to the rise of China and India as the
major regional players. Given the relatively low
prevalence rates and the relatively long period from
infection to death, the two countries could manage
the impact of the disease through the end of the
decade. Nonetheless, the real AIDS problem will
further add to the complex problems and trade offs
facing leaders in the coming years.”"



More of less similar malady afflicts Central Asia as
well. Arecent report estimated that the uncontrolled
spread of HIV would reduce Central Asia’s regional
annual economic growth rate by as mush as 1%.
More specially, economic growth in Kazakhstan and
Kyrgyzstan could be reduced by nearly 10% and
about 21% in Uzbekistan in the next decade?®.

Economic and political instability throughout
Eastern Europe and Central Asia have led to the
increased spread of HIV & AIDS. At current prices,
the costs of HIV treatment would not be sustainable
through public budget if the epidemics were not
prevented, and/or treatment costs were not cut
dramatically. “Given the current regional costs for
antiretroviral treatment of $9,000 per person per
year, treatment costs in the pessimistic scenario
— if paid in full — would cause a severe budget
deficit in all three Central Asian countries (e.g., the
Kyrgyz Republic would have to spend $4.4 billion
in 2015 on HIV antiretroviral treatment alone, a
figure that compares with the annual GDP of the
country). Therefore, in the medium term, Central
Asian countries will have to take preventive
measures to slow down the spread of HIV
epidemic, and negotiate the prices of antiretroviral

drugs to maintain a balanced budget. Under the
assumptions discussed above, without preventive
policies or treatment, effective labor supply (that is,
labor supply proportionally adjusted for workers’
productivity losses from being HIV-infected or/and
drug user) would suffer a decline. The magnitude of
losses is comparable across countries and averages
from 2 to 7% in 2010 and 3 to 11% in 2015, in the
optimistic and pessimistic cases, respectively

On the one side there is an increasing fear of
potential economic loss of the region and on the
other side there are huge funding gaps to meet
the immediate challenges. These funding gaps
exist both at the global and national contexts and
it is clear that poor women, children will be on the
forefrontto bear the consequences.Current UNAIDS
estimates show that for HIV & AIDS alone, around
US$70 billion (this rises to US$100 billion if we
include TB and malaria) will be needed from 2008
- 2010 to enable universal access to be achieved
globally. There was a global shortfall of US$6 billion
in 2006 and this is projected to grow to US$8 billion
in 2007 and US$10 billion a year from 2008 - 2010.
So from now to 2010 the total shortfall on HIV &
AIDS funding alone is US$38 billion 2.”

Faltering Commitments of Donors

At the global level, GFTAM, AusAid, EU, DFID,
USAID are some of the major donors funding
fight against AIDS. G7 countries have had a major
influence on the global economy. International aid
is a key to development financing. For many of the
poorest countries, official development funding is
contingent on external financing, to support the
country’seducation,health,and publicinfrastructure.
External funding has its own problems- aid is often
conditional, funds are not sufficient,and many come
with their own global politics.

In 2005, the UK and other G8 leaders raised hope of
millions of people for whom AIDS s still a serious
matter of life and death. The G8 Finance Ministers’
meeting in the Gleneagles Communiqué in July,
built upon earlier efforts to expand HIV treatment. A
commitment was made to‘develop and implement a
package for HIV prevention, treatment and care, with
the aim of as close as possible to universal access to
treatment for all those who need it by 2010:

“UNAIDS estimates that $3-$5 billion (22% of total
funding needed for a comprehensive response to
AIDS in low- and middle-income countries) is needed
per year, between 2006 and 2008, to work towards
universal access to treatment by 2010. This estimate,
however, significantly underestimates the full cost
of universal access to treatment. For example, the
definition of universal access used by UNAIDS to reach
this estimate — 80% coverage of people who would
die within a year without treatment —is very narrow?.
If instead, like the ‘3 x 5 initiative; all those who have

begun to develop AIDS related symptoms were given
ART, just 68% of people in need of treatment would
receive it by 2010 under this UNAIDS model™°.

An alternative global cost of Universal
access to treatment

A recent study by the British Columbia Centre
for Excellence in HIV & AIDS suggests the cost
of universal access to treatment is much higher
than estimates by UNAIDS suggest. It argues
that more than $15 billion is needed to provide
ART to everyone in the world infected with
HIV but that this cost would decrease as the
numbers of newly infected individuals shrank.
The study argues universal access to treatment
would average $7 billion per year. The model
assumes that instead of treating only those
with AIDS related symptoms, all HIV-positive
people would receive treatment from the time of
diagnosis and that treatment would cost $365 a
year, rising by 3% a year. It also assumes little
or no transmission would occur from people on
antiretroviral treatment and does not include, for
example, costs for the wider healthcare system
or price variation for second-line drugs®.

Scaling up funding for the comprehensive
treatment target must be increased in line with the
commitments made in 2005 by G8 countries. If all
G8 countries met their commitment to give 0.7% of
gross national income (GNI) in aid and maintained
the existing 7% proportion for HIV & AIDS, an

Political Economy of HIV & AIDS in Asia



14

Reality Check

additional $11 billion would be available to HIV &
AIDS which alone would bridge the funding gap in
2007.“But, only five of the world’s richest countries
are fulfilling their promise to give 0.7% of their GNI
to overseas aid — Denmark, Norway, the Netherlands,
Luxembourg and Sweden. Of the G8 countries, the
US, Japan, Russia and Canada have still not set a
timetable to reach this target. France and the UK
have committed to reach this target by 2012 and
2013 respectively, while Germany and Italy have
committed to reach the target by 2015 %!

There were hopes that the G8 summit, 2007 would
bring some tangible changes in the lives of millions
of people across the world. Unfortunately, except
for some token support and ritual promises, G8
leaders could not play important role in translating
their actual promises.“Instead of the world’s richest
countries pledging to plug the US$10 billion annual

funding gap and deliver the long-term funding plan
needed, the G8 offered little or no new money to
fight HIV & AIDS” say the activists.

“The reaffirmation of the 2010 universal access
goal is severely undermined by the aim of reaching
“approximately 5 million people” with life-saving
treatment “over the next few years” Until recently,
UNAIDS had projected that universal access (defined
as 80% coverage) would mean providing 10 million
people with treatment by 2010. Campaigners are
concerned that the G8 declaration was yet another
example of the steady erosion of the 2010 goal®2.“

These uncertainties on aid, has increased a fear to
millions of people in the developing countries. The
GFATM which has been optimistically viewed by
many people in developing countries is also going
through a continuous crisis of funding gap.

Gender Insensitive Funding

In the face of HIV & AIDS threat, the context of women
and girls has been complicated. Patriarchy continues
to be one of the exploitative conditions aiding and
abetting their vulnerabilities. In these critical contexts,
serious acknowledgement of the gravity of women
issues is still wanting.Both the government and donor’s

Policies

budgetallocationsare notgender sensitive. Though the
financial policies of donor agencies and governments
to some extent try to address these concerns at policy
levels, there is gross negligence while implementing
the policies at the ground. The issue of women has
received only a ritualistic response.

“Overall, donors have made increasing, and in some cases consistent, efforts to highlight violence against
women as a driver of HIV & AIDS. This is true even in the case of the GFATM, where the criteria for funding
focus on ensuring a collaborative, country-driven, non-corrupt process, rather than giving priority to particular
communities or issues. In the case of the other actors — DFID, PEPFAR, UNAIDS and the World Bank, the
intersection of violence against women and HIV & AIDS is considered with heightened attention at the policy
level. However, in no case is it possible to assess the consistency of attention — from policy to programming
to resource commitments — because none of the institutions explicitly track their investment into violence
against women programme and project funding as a component of the HIV & AIDS efforts. While PEPFAR
claims to do so, this information is not publicly available. Several of the institutions —particularly DFID and
the World Bank — claim that to do so would miss the mark, since they consider that they have made strides
toward gender integration, they argue that their efforts, “Aside from HIV project components that explicitly
focus on violence against women, it was virtually impossible to track how financial expenditures were made
at the country and community levels. The scarcity of indicators that measure the dissemination of resources
at the local level has particularly gendered implications since this local resource flow “has a significant impact
on the resources available for poor or socially-excluded groups.” Indeed, because work on violence against
women is not a specific category of funding for any of these institutions, the grand policy gestures of each
institution cannot be tracked to specific programming and funding at the country level. If these institutions are
to fulfill their rhetorical commitment to addressing the gender-specific components of HIV & AIDS, they must
include a line item on violence against women as an indicator, a grant-making category (within their HIV &
AIDS funding) and a line item for report-back by grantees®“.

Way Forward

Time has come for Asia to recognize the epidemic in
terms of economic and development crisis. This calls
for aradical shift in the existing policy priorities that
have been exclusively focusing on human behavior,
and the structural aspect receiving scant attention.
It is extremely important to bring structural factors
- poverty and exclusion - into the forefront of HIV
& AIDS intervention strategy in Asia. This means

region should have long term development plans
to combat the emerging crisis. It is extremely
important to develop inter-ministry coordination
to acknowledge the impact of the crisis and then to
design long term joint initiatives.

People at the household levels have been
increasingly coming under the multiple burden



of disease resulting in economic crisis. A number
of families in the region are becoming poor.
There is an urgent need to introduce programs
to help these poor families to mitigate disastrous
impacts. Programs like food subsidies, free clothing,
temporary shelter, or emergency cash transfer to
households need to be introduced. Cost related to
schooling, including clothing, books, stationery and
travel could be subsidized. Micro credit schemes or
trust funds could be an option.

It is extremely important to realize the contribution
of the migrant workers in the national economy. If
the region does not properly respond to the issues
concerning the rights of migrant workers, and if
the situation doesn’'t improve, region might have
to bear a big loss, a huge cutback in remittances.
The consequences would affect the national
development initiatives.

If the situation doesn’'t improve, the region might
have to bear annual loss of 17.5 Billion $ by 2010.
This loss means, millions of people not getting food,
thousands of children out of schools and millions of
others not getting drinking water. Region can well
afford the funding gap, however, the reluctance of
the national governments to prioritize the HIV &
AIDS in their policy and budgetary priorities can be
rightly attributed to lack of political will to recognize
the adverse impact of the epidemic.Though there is
anincreasing trend of allocating national budgets to
combat HIV & AIDS, most of the governments need
to act on their funding commitments. Governments
should learn from two comparative successful
cases in the region that are from Thailand and
Cambodia, where proper allocation of resource has
been instrumental in mitigating the threat. With
respect to Thailand it is governments’ commitments
and with regard to Cambodia it is donor aid. In
Cambodia, however, there are increasing fears that
whether the government could bear the ongoing
cost if the donor agencies backtracked from their
commitment. Given the long lasting effects of the
epidemic, its immediate impacts at the household
levels and a need to intervene with long term
development approach, it is extremely important
for the governments to allocate national budgets to
fight HIV & AIDS.AID is important however too much
dependency could spell another disaster to the
national governments. It is particularly important
in the region as most of the on going HIV & AIDS
programs are funded and sustained by donors and
external stakeholders.

Public sector financing should work on a strategy
which allows taxing the better-offs and serving the
worse-offs. The burgeoning sex industry in urban
cities of South Asia and South East Asia has always
been at the center of controversy, debate around

what has often stirred the hornet’s nest. Studies
have shown that sex industries of South Asia are
clandestinely blessed by influential people behind
them,and this non-taxed and non-accounted income
goes into coffers of many. Sex trade run under cover
by virtue of being ‘illegal’ provides brothel owners
and sex racketeers considerable leverage to exploit
the sex workers and deny rights or access to care
and support. This situation puts sex workers under
constant fear of abuse,exploitation and blackmailing.
This equally erodes their bargaining space and put
them at the mercy of pimps and brothel owners.
Potential of HIV & AIDS spreads is high when sex
workers have limited or no choice, and operate
under cover. If we continue to take an ostrich-like
attitude to the problem under our nose, we would
only fuel escalation of HIV & AIDS.

The issue of prices of ARVs in Asian countries can be
addressed, including elimination or lowering of taxes,
minimizing the costs added by intermediaries and
lowering costs of overheads in various ways.For many
Asian countries, the existing gaps in funding AIDS
treatment imply that there is little spending on what
has been termed as the “care economy’ Microfinance
institutions can play a significant role by not merely
providing access to affordable and needful resources
to the poor households, but also through appropriate
financial risk management activities, help households
cope with financial problems.

Donor aid has played important role to fight against
HIV & AIDS in Asia. However, donors particularly the
G7have notbeenableto fulfilltheircommitment that
will adversely affect the global mission of universal
target. Similarly, the aid conditionality and funding
policies pursued by IFls have been a stumbling block
for the developing countries in allocating fund in the
social sectors. Thus, there is an urgent need to voice
public concern against “bad policies” and influence
the donors to meet their funding commitments.
Also, it is extremely important to allocate HIV & AIDS
funding from women'’s rights perspectives.

Given the complex nature of the HIV & AIDS related
treatment that requires new methods and trained
human resource, it is extremely important for the
Asian governments to improve their public health
systems and build their capacity to bear the burden
of disease.

Prevention programs should have special focus
on marginalized and excluded communities; they
should be accessible to people at the receiving end
of society. Governments should take immediate
measures to protect the rights of excluded groups
in the face of the epidemic. Such programs should
target developing local livelihood alternatives to
prevent the vulnerable from taking risky alternatives.
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Change Makers of Asia

“l and HIV-positive women groups in Cambodia would like to
appeal to government, non-government actors, and donor
agencies to adopt and filter down policies, programs and
implementation mechanism for stronger response, greater
accountability and a more effective approach that targets basic

needs of HIV-positive women”

- Pheng Pharozin, Cambodia

“Change Your Policies”,

...says Pheng Pharozin, 27 - a HIV-positive woman. Presently, she is the coordinator of Cambodian Community
of Women Living with HIV & AIDS (CCW), located in Phnom Penh. She got married in 2000 when she was
doing her degree in Finance & Banking in the National University of Management (NUM) at Phnom Penh.
After about two years of the marriage, her husband became progressively weaker and fell sick regularly. She
decided to refer her husband to hospital and doctor encouraged the couple to take blood test for HIV, and
both of them were found to be positive with HIV. Her husband died in 2004. Pharozin has one daughter (7
years old now) and her daughter is HIV-negative.

“My husband’s death and my HIV-positive status shattered me inside. | felt embarrassed and hopeless.
Fortunately, | was encouraged and supported by my family and friends. Now, | feel much better and warm,
but am still panicky of my disease condition and anxious about the future of my daughter.However, | decided
to turn my embarrassment to my strength and live for my daughter and to serve many other women like
me.” Pharozin says.

Meanwhile, Pharozin received information from the hospital about Vithey Chivit, the self help groups for the
people living with HIV/ AIDS run by a group of positive people in Phnom Penh. She engaged with Vithey
Chivit as a volunteer in 2004 to support the home based care for the people living with HIV & AIDS.

“Vithey Chivit provided opportunity for me to attend the workshop on strengthening leadership ability of
positive women. | slowly realized that many positive women in Cambodia have to face issues of stigma and
social discrimination, marital rape, subordination, food insecurity, loss of employment opportunity, violation
of human rights, lack of information and awareness on treatment, lack of shelter rights, etc., and all of these
could come from the absence of strong network of positive women. So as a first step we took initiative to
establish the positive Women’s organization called Positive Women of Hope Organization (PWHO). PWHO
had no donor support during that time and we managed the activities through contribution from the
members” - states Pharozin.

One month later, Pharozin was elected as the Director of the Hope Organization and later when the second
line activists were in place to take leadership, she joined CCW as the Coordinator.

“Now, | am strong and confident enough to provoke HIV-positive women to struggle and claim their rights
to lead a life with dignity. | lead CCW to promote self help groups in Phnom Penh and in 12 provincial
HIV-positive women networks. Through “friends meet friends” meetings the CCW works at the local level to
provide a safe space for women living with HIV to talk openly about their experiences and challenges they
face. Addressing stigma and discrimination, enabling HIV positive women to make informed choices, and
supporting women’s human rights remain an important focus of CCW'’s work.” Pharozin expressed.



Her hard work, commitment and passion for the cause of positive women have earned her wide credibility
among the NGO and donor communities in Cambodia. In later 2006, Pharozin was one among the 10 women
HIV activists who received the Neary Ratanak (Honorable woman) award from the Prime Minister Hun Sen.

“l become the member of Cambodian Alliance for Combating HIV & AIDS (CACHA) because | believe that
CCW and CACHA together can play a crucial role to pool together the network of a wide range of social
and women rights activist groups and nurture a process to build the alliance of women who are affected
and infected by HIV & AIDS to come to the forefront of leadership to effectively lobby and ensure policy
safeguards to ensure rights of such families.” Pharozin said.

“In my view women and children in Cambodia are vulnerable to HIV.If government, non-governments, donor
agencies,industry bodies and civil society don't commit to filter down policies, programs and implementation
mechanism that targets basic needs of the women and children infected and affected by HIV & AIDS, then
achieving the so acclaimed MDG goals of reversing the HIV & AIDS epidemic by 2015 will remain only in our
mind as a sweet dream - but unfulfilled in reality. Therefore, | and HIV-positive women groups in Cambodia
would like to appeal to government, non-government actors, and donor agencies to adopt and filter down
policies, programs and implementation mechanism for stronger response, greater accountability and a
more effective approach that targets basic needs of HIV-positive women’ Pharozin added.



CHAPTEEI-WO

Governance and

HIV & AIDS in



20

Reality Check

Governance and

HIV & AIDS in Asia

Governance: All Equal but a Few More Equal

Inrecentdays“good governance”has been a buzzword hanging by the tongue tips of politicians and development
actors alike, and figuring prominently in neo-liberal policies. Debates on notions of governance have risen
alongside the “economic mission” of global financial institutions. This discourse in reality is aimed at seeking
effective macro/micro- management of economic resources. It hides a political intent to control in the apolitical
idiom of techno-managerial management. The ‘good governance’ framework has failed to ensure accountability
on the part of powerful global institutions such as the World Bank, the IMF and the WTO.

Poverty is driven by the engine of neo-liberal economic globalization, fuelled by powerful countries, multilateral
institutions, corporations and organizations that vie with each other to accumulate wealth and power at the cost
of others. It is driven by failures of governance in states, where public resources are squandered unaccountably
on military and for catering the ever increasing needs of the elite and middle classes. Governments across the
world have pursued power in order to maintain themselves in office, leading to wealth accumulation, systematic
corruption and undermining institutions. Corruption sets off wave of impoverishment and weakens the very core
of democratization®.

Governance is absolutely imperative because it sets the process and builds the arenas where public policy is
formulated, legitimized, legislated and implemented. It provides an institutionalized means to claim rights and
seek justice. However, the current governance structures both at the global and national levels have not been able
to create participatory political space for people. Thus, the democratic governance is a must to ensure the dignity
and the rights of the people.

Global economy, and globalization strategies, structure and processes, have directly/ indirectly affected the
governance structures both at the global level and at the national level. More often than not, they operate
through the networks of powers which are created to sustain the interests of the ruling elites. Ultimately, it is the
people at the receiving end of society; the poor, women, PLHA and children who bear the brunt. As these systems
operate through the network of powers, and the spreading tentacles of globalization are hard to escape, it is
extremely important to see governance from local to global contexts and through the eyes of poor and the most
marginalized.
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The common notion of governance tries to ensure:

*TRANSPARENCY

*STRATEGIC VISION
*PARTICIPATION

Governance thus being the crucial instrument in
grappling with the intractable problem of HIV &
AIDS, it is important to reflect on the global as well
as local systems and their governance structures
which ideally are supposed to create political space
of participation for people in their own development
initiatives. However, the constant failures to curb the
impacts of the epidemic and its steady escalation
calls into question whether there is a systematic
flaw to respond the epidemic, and whether the
problems are with our systems,and their governance
mechanism which keep from delivering effective
results. Time has come to critically reflect upon the
current governance structures that have not been
able to do justice to the people.

In the context of Asia, HIV & AIDS has been one of the
major development sectors to receive huge foreign
fund. Foreign funding does not merely widen
resource base, but it also breeds conflict of interests.
Simultaneously, both the government and non
government systems are recipients and managers of
the funds. Thus the governance aspects within
HIV & AIDS sector need to be analyzed in the broader
contexts of political economy and they should be
assessed at both micro and macro levels taking stock
of the stages of program implementations and their
monitoring mechanisms as well. The fundamental issue
is whether the money is reaching the people or not.

*EFFICIENCY
*CONSENSUS ORIENTATION

*RESPONSIVENESS

*ACCOUNTABILITY

Alongside this, the governance aspects of HIV
& AIDS should be examined within the broader
development context which is set by donor
agencies’ commitments and the government’s
commitments - to improve public health care,
commitments to create political space for
affected and infected, implementation of legal
measures to protect the rights of PLHA, and the
nature of ongoing HIV & AIDS programs, and their
governance systems.

Similarly, it is equally important to look at the
monitoring and evaluation systems in place that
reflect whether or not the ongoing programs
have been able to bring significant changes
in the lives of millions of poor people in the
face of the epidemic. The increasing incidences
of the violation of human rights, stigma and
discrimination, domestic violence, lack of access
to public health care systems and counseling
centers, have called into question the governance
structures currently in place to combat HIV &
AIDS epidemic. Both the global and national
governance mechanism dominated by the neo-
liberal agenda have significantly narrowed down
the space for civil society participation even in the
HIV & AIDS sector. Thus it is extremely important
to redefine the current governance practices, to
curb the epidemic and its catastrophe.

Politics of Aid

Structural adjustment policies continue to
be imposed by the IMF and World Bank on
developing countries in different forms. These
significantly undercut efforts to achieve the MDGs
and other development goals by placing tough

spending limits on social spending. Over
recentdecades,such policies have generally benefited
powerful governments and their transnational
corporations, while slowing growth in developing
countries most notably in least developed countries.

in poverty

between 1995 and 2000

2  Poor countries pay over $100 million to the rich world in debt repayment everyday.
2  Forevery $ 1 poor countries receive in grant aid, they pay over $2 to the rich world in debt payments.

2  The latest G8 proposal for extending debt cancellation will reduce debt repayments in 2005 by only
$742 million. This is as much as the poorest countries pay in debt service in approximately one week.

S  Only 40% aid goes to low-income countries, although they house more than 75% of all people living

2  Aid to the 28 countries with the highest rates of HIV infection among adults declined by a third
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A recent Action Aid study suggests that no less than
61% of the global aid flows are phantom rising to
almost 90% in the case of France and the United
States.These findings are based on an analysis of the
following flaws: “failure to target aid at the poorest
countries;runaway spending on overpriced technical
assistance from international consultants; tying
aid to purchases from donors’ firms; cumbersome
and ill coordinated planning, implementation
monitoring and reporting requirements; excessive
administrative costs; late and partial disbursement;
and double counting of debt relief and aid spending
on immigration services”

Since the 1980s, IFIs backed by the G8 rich nations,
have become increasingly preoccupied with the
structural obstacles to growth and poverty reduction,
and have sought to use loans to leverage the kind of
reforms their economists have deemed desirable.As a
result, the average number of World Bank conditions
per program tripled between the early 1980s and
mid 1990s. Since the 1990s, the IMF's own structural
conditions have bolstered World Bank efforts. IFls
have wide powers to suspend credit, aid and debt
relief when countries fail to comply with loan related
policy conditions. Donors and creditors claim that

they do not pressure governments to accept their
preferred policies. However,in a report commissioned
by the World Bank itself, Princeton Survey Research
Associates found that: “Most opinion leaders think
the World Bank forces its agenda on developing
countries.Thisfinding is consistentand overwhelming
in all regions and in virtually all countries. One in two
opinion leaders in South Asia say Bank forces its
agenda and that the Bank is often irresponsible in its
development efforts in their country. Less than half
of opinion leaders in Sub- Sharan Africa say that the
Bank gives high priority to helping their country with
poverty reduction®.”

The G8 which controls the governance system of
influential financial institutions such as IMF and
WB not only control their governance mechanism
but also control the governance mechanism in
developing world through their loans and aid
conditionality. Such policies have wreaked adverse
impact on overall development paradigm of
developing world, including the HIV & AIDS sector.
The direct impacts are the loan conditions on HIV &
AIDS and dominant policies that call for cut down
health budgets. Moreover, they exploit the decision
making authority of developing countries.

PRSP: A Sugar-Coated Pill

The IMF and WB require each low-income country
government to prepare a medium term Poverty
Reduction Strategy Papers (PRSP) setting forth its
development strategy, which must have sanctions
of the executive boards of these institutions. In
theory, IMF and WB programs are executed within
the parameters and priorities set forth in PRSPs.
However, WB reports that its policies are mainly
driven by its own assessments of a government’s
performance and to a lesser extent, by PRSPs. The
veto power of the IMF and WB executive boards
over each country’s PRSP also have a chilling effect
on participatory decision making. As a result,
civil society organizations provide little input to
economic policy making. The G7 which controls
the IMF decisions and influence most other foreign
donors have an unjustifiable preference for tight
fiscal measures in developing countries. “While the
World Bank allocates large sums of money to fight
HIV & AIDS, the money will only be available if the
borrowing countries first agree to adhere to IMF
loan conditions, including those that keep inflation
low. This means that poor countries with severe

HIV & AIDS crisis will not be able to significantly
increase public health spending as the loan comes
with low- inflation conditionality. In many cases, the
loan will only cover the import of expensive anti-
AIDS drugs, while expenses for medical services and
infrastructure will be unavailable*.”

The World Bank and IMF have produced their PRSPs
within the context of corporate globalization.
This process is being driven by and for the giant
transnational corporations (TNCs) and global
financial forces. They utilize the economic, political
and military powers of their governments, and
the World Bank, IMF and WTO, to impose policies
to restructure and run the world to serve their
interests. As a result, “the WB and IMF are facing
a deepening crisis of legitimacy. Thus they have
introduced PRSPs mainly as a public relations
exercise to demonstrate a supposedly new-found
concern for the poverty in the poorest countries
and to prove that they have a genuine desire to
see the people of these countries* participating”in
finding solutions to their poverty®.”

The Blame Game

The World Bank blames most of the governments
for their failure to develop their systems, planning
processes and overall governance mechanism
and thus concludes that countries are failing to
address the epidemic. WB in its “Global HIV & AIDS
Program of Action’} mentions, “National HIV & AIDS
planning tends to be poor: too little planning (in

the rush to apply for funding and then spend it),
too many plans (to please a variety of donors) with
very little coordination, and an inability to plan
effectively (specially at the national level) because
of a lack of good epidemiological surveillance and
monitoring and evaluation information, minimal
collaboration among government sectors and



donors bypassing “official” planning mechanisms.
Most importantly the document emphasizes on
lack of developing country government’s ability to
plan and to utilize resources. It mentions, “Limited
ability of governments to plan a national response
when significant external resources are channeled
directly to non-government entities with limited
consultation, and external resources flows are
unpredictable or uncertain. It also questions the
financial accountability and the systems dealing
them. Interestingly, the same document also
criticizes donor agencies as well, it says, “excessive
influence of donor country on domestic politics
and in funding decisions can result in inappropriate
prevention and care schemes in local setting®.”
These observations have two aspects. To some

extent WB observation seems correct as national
governments do not seem serious on the matter.
However, another fundamental and deep rooted
structural aspect is that WB and IFIs have posed
some serious systematic structural barriers for
governments to improve their systems even
though they want. The part of the problem is with
the global governance, particularly the economic
governance that is controlled by rich countries,
G7, donors and IFls. The tragedy is that they have
not been able to fulfill their commitment of 0.7%
of gross national income (GNI) in aid. There is a
constant reluctance to fulfill their commitments
that has posed a serious threat to universal access
targets. Similarly, the GFATM is also running with
fear due to constant funding gap.

The GFATM: Leaning on Donors’ Crutch

GlobalFundtoFightagainstHIV & AIDS (GFATM) isthe
only multilateral funding agency that is supposed to
be less political and more transparent in nature. One
of the best practices that GFATM is trying to follow
is to improve its governance structure at the global
level. Probably it is among the very few multilateral
institutions which have created equal space for
the civil society actors in its governing body. The
GFATM has provisioned civil society representations
from each of the regions in its board and they have
equal voting rights as well. In the mean time, it
has also ensured the participation of communities,

developed country NGOs and developing country
NGOs representing different regions. The GFATM
board meeting that decides the policy decisions of
the GFATM strategies has tried to be transparent over
the period.Though one can feel the dominance of the
donor countries, the role of civil society actors is also
equally important. In this sense, GFATM as the global
governing body has tried to improve its governance
structure. However, the major funding source of
GFATM needs backing of the donor agencies. Due to
the lack of donor’s funding commitments, GFATM is
apprehensive of funding scarcity.

CCM: Hard Nut to Crack

Country Coordinating Mechanism (CCM) within the GFATM structure at the national level has been
envisioned to create democratic and participatory spaces for the government, non government actors,
donor,communities and civil society members representing their different constituencies. CCM by principle
has provision of democratic election processes and it anticipates equal participation from different
representative groups. However, CCM have been one of the most controversial issues within the GFATM
discourse. The conflicting opinions regarding CCM has raised some critical concerns on whether the funds
at the local level have been effectively utilized,and PLHA and grassroots are getting benefits.

Though the role of CCMs goes far beyond than just to endorse the GFATM country proposals and then to
conduct several meetings to facilitate the processes, most of the GFATM debates and actions have been
observed during the proposal development processes and the nominations of Principle Recipients (PR).

It is recommended that CCMs elect a Chair and Vice Chair from different sectors and that the CCM Chair and
Vice Chair be from domestic entities. The election of other officers and the development of the organizational
structure should be at the discretion of the CCM, considering the local context’.

In accordance with its guiding principles, the Global Fund expects CCMs to be broadly representative of
all national stakeholders in the fight against the three diseases. In particular, the Global Fund encourages
CCMs to aim at a gender balanced composition. The CCM should therefore be as inclusive as possible and
seek representation at the highest possible level of various sectorsé.

At the principle level, these bench marks provide enough space for democratic participation and that are
aimed at improving the governance structures as well. However, the reality at the ground is different.
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A review of CCM

..., In order to further improve inclusiveness and representation, the CCM subsequently expanded its
membership to its present total of 27, which includes 9 representatives from government; 3 from UN
agencies; 6 from multilateral/bilateral donors; 4 from NGOs/international organizations; 3 from civil
society/private sector (including 1 who represents PLHA); and 2 from the academic/scientific community.
There is some concern that the structure is biased towards HIV & AIDS, as the national malaria and TB
programmes have no direct representation on the CCM. Language has been identified as a significant
barrier to meaningful participation of some members of the CCM, particularly for the representatives
from civil society, including PLHA. CCM and CCCSC meetings are conducted entirely in English, and no
translation services are provided. Because the CCM is essentially a ‘board meeting’, the language used
is sometimes complex, and the use of jargon is common. Furthermore, documentation provided prior
to meetings is often weighty and is also entirely in English. Those whose mother tongue isn’'t English
sometimes find it difficult to follow the proceedings of meetings, and are therefore disadvantaged in
participating fully. Some of the civil society representatives still aren’t clear about their role on the CCM, or
about GFATM procedures and guidelines.

India®

..., during the case study, State Government and NGO stakeholders from Andhra Pradesh, Maharashtra
and Delhi expressed a strong and widespread view that India’s CCM arrangements do not enable fair
representation in such a large and diverse country. To illustrate this, State and district programme managers
in the Revised national TB Control Programme (RNTCP) reported that they were not aware of the inclusion
of Mumbai and Hyderabad in the successful Round-2 CCP, nor that they were to receive grant funds. The
percentage of multilateral and bilateral agencies is also higher than the norm, at 29%?*.

Indonesia*?

..., In sum, the CCM is highly centralized within the public sector and has no members representing the
districts. Thus, it would be difficult to say that the CCM is functioning as the public-private, decentralized
partnership that the GFATM expects. It is not surprising that the roster of civil society members on the
CCM is a patchwork and not necessarily representative of relevant or strong civil society organizations.

The current single-body structure of the CCM contains members from the federal level of government,
NGOs that work both nationally and locally, and community based organisations of people living with HIV &
AIDS (PLHA) whose remit is local or, at most, at province level. The provincial components of the national
programmes have no direct representation. Non-governmental members have not been encouraged or
enabled to include wider constituencies in GFATM processes. It is not genuinely representative of groups
with an interest in the three diseases in Pakistan.

Equal and democratic representation of different
stakeholders  representing  their  respective
constituencies has been a serious matter of concern
in many CCMs in Asia. Accordingly, within the CCM
composition, the government and donors including
UN agencies have dominance over representation;
this leverages donors not only to influence CCM

and most of the CCMs in the region are dominated
by HIV & AIDS. Regarding the gender aspects,
though there are constant attempts to create space
for women, still there is a huge gap.

Though CCMs have failed to effectively monitor,
facilitate and coordinate the national efforts around
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decisions but also to influence national HIV & AIDS
programs and government’s policies. CCM in most
of the countries has created a unique space which
thoughisdirectly linked up with GFATM country level
concerns. Examples in Nepal and other countries
suggest that it is also developing as a kind of power
network influencing overall national HIV & AIDS
scenario. Due to language barrier, most of the CCM
members representing the communities and civil
society have not been able to effectively engage
in the decision making processes. In the meantime
representation from TB and Malaria has been weak

GFATM, it has potential space to grow beyond the
GFATM structure, and it could also contribute to
other national initiatives as well. But, as most of the
CCM members are already pre-occupied with their
other responsibilities, they have very little time to
engage in the policy issues. Thus, the scope of the
CCM has been limited to facilitate a process during
the proposal development, endorsement of PR and
listen to the presentations of AIDS commissions.

The question is if the country governing body is
still not clear in its responsibility and accountability,



could we expect a transparent process and ensure
that fund is reaching to the communities? GFATM
is constantly trying to improve and address some
of these concerns, but its efforts depend on the

local and national dynamics which are determining
factors.In the mean time, there are civil society voices
that want GFATM to ease its policy priorities so that
GFATM country led processes can move smoothly.

Public Health Systems:

Who Pays the Piper Calls the Tune

Public health systems are directly linked up with HIV
& AIDS situation. Public health systems, barring few
exceptions, have never been an issue of importance
for the governments in the region. At a time when
they have not been able to cope with the general
health problems, the increasing burden of HIV &
AIDS and its complex nature has called into question
the existing public health care systems and national
government’s public accountability.

Most health systems in the region suffer from
the lack of resources, lack of coordination among
different health initiatives, lack of accountability and
lack of decentralized and locally owned program
priorities. Though there are some good health
networks within the government departments as
in Nepal, where thousands of health workers are
mobilized at village and ward levels, they suffer
from ineffective coordination system that denies
coordination between HIV & AIDS initiatives and
other health programs. More or less similar situation
persists in case of India. For example, “although
India has a vast network of governmental, voluntary
and private health infrastructure, the problems of
persistent gap in human resource and infrastructure,
poor referral services, unaccountability, lack of inter-
sectoral coordination, increasing cost of health care
have been identified as impediments4.“

There is also a need to contextualize the epidemic
from the prevention perspective. While it is
acknowledged that health care systems are weak to
addresstreatment needs of PLHA, very little attention
is paid to the fact that unsafe health care systems are
contributing to epidemic spread — through unsafe
blood transfusions, unsafe injections, infusions,
surgeries, dental care etc.

On the treatment side along with the existing
capacity, “even with the most creative delivery
strategies,itwillbeimpossible tobring ARV treatment
to all who need it in the poorest countries without
strengthening health systems and recruiting and
training many new health workers.Critical prevention
measures, including the treatment of sexually
transmitted infections and ensuring safe injections,
also depend on functioning health systems. Since it
will take years to expand the pool of skilled health
care workers, investments in training capacity, along
with other critical elements of health systems, must
begin now. While expansion of treatment cannot
wait for health systems to be fully built, access will
remain inequitable if scaling up is not accompanied

by steps to strengthen basic services for the poor.”
The capacity of Asian and Pacific nations to address
escalating HIV epidemics rests not only on the
availability, cost, and effectiveness of ARVs. The
healthcare infrastructure of these countries and
their human resources in particular, will also play an
important role in the region’s ability to prevent HIV
& AIDS from overwhelming Asia’®.

Among a large majority of people who depend
on public health facilities, there is a strong view
that health services are becoming unaffordable.
Around 80% of groups interviewed stated that
health care was too costly for them to access.
Distances of health centers and unavailability of
trained personal also make access difficult. People
in 77% of the villages do not have health centers
nearby. In 50% of the villages, people have to walk
three to ten kilometers to reach health posts. The
rising costs of medicines and gradual withdrawal
of state support have made health facilities more
like referral centers than places of cure. People in
76% of the villages reported that medicines were
not available at local health centerst’. One can
imagine the lives of the people living with these
pathetic health service facilities if and when the
HIV & AIDS stares at their face or strike them. In
these contexts of general public health conditions
it is difficult even to imagine the provisions of VCT
centers, and PMTCT facilities. The fact is that
a large number of populations at the margin are
going through a severe crisis of existence. The
existing public health systems have not been able
to address their concerns?.

Judging by the government’s resource allocation
in health sectors, including HIV & AIDS, health
expenditures is found less than satisfactory. For
example,general government expenditure on health
of the total government expenditure in Bangladesh
is around 6.5, Cambodia 12.0, China 10, India 3.0,
Nepal 7.8, Pakistan 2.0, Sri Lanka 8, and Vietham 4.2.
Health expenditure as % of GDP is around 3.0 in
Bangladesh,Cambodia 6.8,China 4.7,India 5.0,Nepal
5.7,Pakistan 2.0,SriLanka4.2 andVietnam 5.1%°. Given
the complex nature of the epidemic, need of trained
human resource, need of decentralized programs,
prevention and care aspects, the government
allocations are merely a token of what is required to
translate their commitments into reality.

A recent WB study suggests that in India almost
all prevention programs have focused on urban
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populations, but the epidemic is just as advanced, if
not more so,in many rural areas®.This is the fact that
in many Asian countries the public health system
serves the interest of urban populations and the
ruling class elites. Faced by the epidemic, the VCT
and counseling centers are still not available to the
rural population and where they are, they are not
fully functional. For example in Bangladesh, there
are seven VCT centers in the country, only few of
them are fully functional. Group discussions held
with PLHA groups in Nepal, Bangladesh, Pakistan,
revealed that in many cases counseling and care
services are not accessible to rural population. Most
of the ARV programs are centralized. In some cases,
evenifthere are services available, people can'tafford
transport costs. Stigma remains another hindering
factor which denies the needy access to services.
Discussions also brought to light the fact that many
PLHA are not well educated, so they are unable to
follow the treatment processes and the directions.
There is also lack of ARV management capacity.
Discussions held with many PLHA in Cambodia
revealed that the transport cost to access treatment,
services and nutrition are serious problems. These
facts explain the need to redefine treatment and it
just goes beyond VCT and ARV, given the complexity
of the issues and practical problems in accessing
the available resources a comprehensive treatment
package should be introduced.

There is yet another international politics that
hinders governments to allocate enough resource to
improve their health systems.Most of the developing
countries confront periods of macroeconomic
imbalances:rising inflation,imbalances in aggregate
demand and supply and foreign exchange crisis.

To pursue their economic priorities they are often
compelled to work in collaboration with the financial
institutions like IMF and WB.The call for low-inflation
by the international financial leads to the reduction
in government expenditure in the social sectors
which results in a squeeze on health spending. The
consequences contribute to the down fall of health
situation in poor communities. One of the recent
reports accuses IMF for undermining the fight
against HIV & AIDS.Report says that,“Despite severity
of the AIDS crisis, IMF restrictions on public spending
in poor countries are making it difficult for countries
to hire more doctors, nurses and health workers as
well as to buy the medicines required to fight the
HIV & AIDS pandemic effectively?’ Report further
states,“The low — inflation targets set by the IMF put
a curb on the national budgets of poor countries,
which results in setting ceilings on national health
budgets” The same report highlights that “citizens
of the seven wealthiest industrialized countries G7,
whose governments enjoy greater influence on the
IMF Executive Board have a special obligation to call
on their Finance Ministries or Treasury Departments
to take immediate action on the issue.”

On the other hand, increasing privatization of health
services presents an impossible environment for poor
people to secure their basic rights.Health industry has
been serving the interests of the elite class.

Similarly, health systems in the poorest countries
will require focused, long-term funding and support
as well as consistent political commitment from
donors and recipients. Only strong and integrated
health systems can provide the platform to sustain
a successful fight against HIV & AIDS.

GIPA: Half-Hearted Attempt

Greater Involvement of People Living with HIV &
AIDS (GIPA) is one of the fundamental political
ideologies of participation of those who are going
through different experiences that are related to HIV
& AIDS. In addition, both at the ideological as well as
at the practical level, it not only ensures the active
participation of PLHA, it also demands their active
and meaningful role in decision making processes
as well. The participation of affected and infected
is crucial to enhance governance mechanism within
HIV & AIDS sector.

The vision of GIPA has been brought into the
public discourse since 1994. In 1994, at the Paris
AIDS Summit, 42 national governments declared
that the principle of GIPA is critical to ethical and
effective national responses to the epidemic. Since
then the GIPA principle has been promoted as the
cornerstone of HIV & AIDS prevention, care and
treatment. However, in the context of Asia, though
there has been a progress in realizing the essence of
GIPA, there is still a huge gap at the implementation

stage. One of the problems is that GIPA is still taken
as a project.

The space that GIPA has envisioned is a political
space which demands a visible existence of
PLHA groups, their organizations, empowerment
processes, and their active engagement at different
levels.However, in the context of Asia, where stigma
and discrimination is rampant, treatment access is
still a huge challenge, violations of rights at home,
work place, school, hospitals is still a reality; it is
difficult to rationalize easy environment for affected
and infected. In these critical contexts, it is not easy
to generate an enabling environment to translate
ideologies into reality. Nevertheless, there has been
aprogress regarding the PLHA initiatives to organize
themselves, which is the fundamental aspect to
realize GIPA principles. Discussions with different
PLHA groups in Nepal, Bangladesh, Cambodia and
Pakistan reflect that it has been a challenge to get
support to run their organizations and facilitate
the processes of empowerment among the PLHA



communities. In this context, the active leadership
of APN+ at the regional level has been a matter of
pride in Asia. Over the period, APN+ has been able
to voice the concerns both at the national levels and
the regional levels.

The best advocates for HIV prevention and
the design of care and support responses are
people living with HIV & AIDS. In South Asia,
the involvement of people living with HIV & AIDS
(PLHA) has been weak both in prevention and in
care and support related to HIV. A major reason
for this is that the voices of HIV positive people
are rarely heard and their faces seldom seen in
public. People living with HIV & AIDS cannot come
out and live positive lives without fear of having
their future shattered in light of the pervasive
climate of denial, stigma and discrimination that
exists. This lack of an enabling environment
seriously jeopardizes the efforts to bring a halt to
the epidemic and mitigate its human, social and
economic costs?.

Different studies, information and focused
interactions with PLHA organizations show that in
Nepal, Bangladesh, Pakistan, Thailand, Cambodia,
India, PLHA groups have been able to make
their strong presence. Over the period they have
been able to establish themselves as the strong
advocacy groups and they have played important

role to raise their concerns over rights, justice, and
treatment and care initiatives. In Sri Lanka, Vietnam,
China and in many other countries PLHA groups
are trying to develop their constituencies. One of
the optimistic scenes is that women activists and
women lead organizations in some of the countries
are also growing as the leading organizations. In
a patriarchal society woven from socio-cultural
taboos and complexities, the gradual growth of
women leadership could be considered as one of
the optimistic signs for the days to come.

In most of the policy issues, the engagement of
PLHA has been ritual. They say most of the time they
are exploited to increase the legitimacy of HIV &
AIDS programs, in reality their space has not been
recognized with political importance. For example,
while critically analyzing the representation of
PLHAs in CCMs across Asia, the scene is not much
encouraging. There is token participation of PLHA
members in CCMs.

The studies and the ground realities show that
though there have been some improvements in
recognizing the rights of PLHA, their participation in
the decision making processes are still perfunctory.
All these facts force to reflect upon critical issues of
representations, accountability and responsibility
of the state and non-state actors. In addition, the
existing practices in the region suggest that there
is still a huge gap in creating political space for
participatory actions.

HIV & AIDS Law: Legal and

Human rights are inextricably linked with the
spread and impact of HIV & AIDS on individuals and
communities around the world. A lack of respect for
human rights fuels the spread and exacerbates the
impact of the disease, while at the same time HIV
& AIDS undermines progress in the realization of
human rights.

Since HIV & AIDS profoundly affects most aspects
of people’s lives, it raises many social, economic, and
cultural issues that relate to human rights, ethics,and
law. “Some focus on technical questions, such as the
task of designing ethical protocols for HIV-related
research involving human subjects. Others are broad
issues that pre-date the epidemic, such as protecting
the rights of commercially exploited children (a
group especially vulnerable to HIV), guaranteeing
the reproductive and sexual health rights of girls and
women, and adopting legal or legislative instruments
to ensure full integration and acceptance in society of
persons living with HIV & AIDS.

Strengthening the human rights of women, children,
and marginalized groups is an important first step.
In a climate of discrimination, people are less likely

Ethical Dilemma

to present themselves for voluntary HIV testing
and are thereby unable to access treatment, care,
and support. This in turn hinders efforts by public
health authorities to develop targeted policies and
programmes to control the epidemic®.”

The protection of human rights is essential to
safeguard human dignity in the context of HIV & AIDS
and to ensure an effective, rights-based response
to HIV & AIDS. An effective response requires the
implementation of all human rights, civil and
political, economic, social and cultural rights. Public
health interests do not conflict with human rights.

The principles that should guide legal policy
on HIVZ;

S The law can and must be used to establish
a protective and supportive framework for
people affected by the epidemic and not a
punitive one;

< Careful and informed ethical debate can
guide the direction of the evolution of the
law in this area;
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< The

S  Only by having an informed group of engaged
lawyers will the legal and human rights issues
associated with the epidemic be properly tackled.

law can be used actively as an
instrument to bring about change in personal
behaviour;

It appears that very little legislation in the South Asian region refers specifically to HIV & AIDS. Even in the
case of public health legislation, where one might have expected it to be amended to include HIV, this has
not occurred. As a result, there is a great deal of legislation which pre-dates the HIV epidemic, but which
now affects the legal rights of PLHA, often with anomalous and undesirable consequences. There is also a
vast array of penal provisions relating to sex between men, injecting drug use and sex work, which have an
immediate and harmful impact on the spread of HIV, the efforts to contain it, and the rights of those affected.
All four countries - India, Bangladesh, Nepal and Sri Lanka - have a written Constitution that recognizes a
range of fundamental rights. These rights are potentially quite broad in their application to many of the issues
that arise in the context of the HIV epidemic, but to date, these constitutional rights have very rarely been
used to provide actual protection to those affected by HIV. Despite constitutional protection of the right to
life and health, access to health care remains severely restricted in the South Asian region. This is another
area where constitutional theory has not been translated into practice. The provision of health care is largely
unregulated by legislation, and there are countless examples of PLHA being denied treatment because of

their status?®.

In 2001, national governments committed to enact
specific legislation that prohibits discrimination
against PLHA and vulnerable populations and to
implement national strategies to empower women
and promote their rights by 2005, only 61% of
countries had adopted anti-discrimination laws to
protect PLHA. Where legislation exists, it is rarely
enforced and scarce budget, if any, is allocated to
monitoring it. Further more,in 45% of countries (70%
of Asia, 83% of the Caribbean) laws exist that hinder
the delivery of HIV services to populations most at
risk; for example by criminalizing consensual sex
between males or prohibiting condom and needle
access to prisoners?. There are series of incidences
of the violations of human rights of injecting drug
users, sex workers, PLHA, MSM and other vulnerable
communities in the region.

Though there are some legal measures that aim
to address some issues of rights around HIV &
AIDS, many of them are focused on controlling the
epidemic. There are very few laws that clearly spell
out the fundamental principles of rights and justice
to PLHA and other vulnerable communities. Till date
complete HIV & AIDS law are existent in Philippines,
Vietnam and Cambodia. In India, there are attempts
going on to act towards this initiative.

In Sri Lanka,an HIV & AIDS bill was drafted in the mid
1990s, but was never passed due to opposition from
various quarters. More or less, similar contexts exist
in the context of Nepal as well. A draft HIV & AIDS law
was prepared but it has not been passed yet.

It is extremely important to introduce legislative
measures to protect the rights of PLHA because it
provides an institutionalized means to claim rights
and seek justice.

Law and PLHA: Bridging the Gulf

There are examples in countries like Philippines
and Cambodia which have introduced HIV &
AIDS law; however, there are rare cases of people
availing these legal measures to remedy their
woes. A focused group discussion with more than
300 PLHA in Cambodia revealed the fact that
despite violations of human rights and even in
some cases women being thrown out from their
home due to their HIV status; they have not sought
legal support to safeguard their rights. However,
many of them said that they would want such
legal support to claim their property rights. This
calls for a need of awareness raising initiatives and
creating an enabling environment where PLHA
and marginalized sections can first understand
and internalize the importance of legal measure
and then take actions to get benefit from it. These
examples show that though laws are important,
unless people are aware of legal provisions and
confidently pursue the process, laws have little
use. In the mean time, there are several cases that,
though there are good laws, due to the complicated
and lengthy legal processes people often shy away
from them. Bearing this in mind, initiatives must be
taken to address legal literacy and legal awareness
along with prevention and care programs.



A journey from legal literacy to claming rights

Nepal:

Nepal Environmental Lawyers Association (NELA) is closely working with National Association
of PLHA and various other positive groups in Nepal. NELA started its mission of legal literacy to
PLHA, and then it also started to provide free legal counseling services. Over the period NELA
has observed an increased level of legal awareness in communities and PLHA have started to
raise their voices for rights and justice.

=

In a campaign jointly facilitated by NELA, NAP+N and other networks, the Ministry of Health
agreed on 10th May 2007 to allocate separate 15 Beds for HIV & AIDS patients in each
Regional Hospital. Itis also agreed that Ministry of Health will take initiative to award monthly
allowance to HIV infected Widow and infected child up to the age of 18. This agreement is
under execution. In this agreement, NELA is one of the signatories.

In a legal case NELA succeeded to obtain an order from District Court of Kathmandu on
24th August 2006 to hear the case in in-camera trial basis which has been a mile stone
towards advancing legal rights of PLHA.

HIV & AIDS law is extremely important. NELA and other likeminded actors tried to
pressurize the policy and law makers in this venture but it did not work. Ultimately, NELA
resorted to the Supreme Court of Nepal through a PIL case requesting to issue an order
against the government to bring HIV law. The petitioners are Nav Kiran Plus, Shaktimilan
Samuha, Chitwan Shakria Mahila Samuha, Shiddhartha Club, Pokhara, Bal Tatha Mahila
Sashaktikaran Samaj, Pokhara and NELA. On October 10th, 2006, (first hearing) the
Supreme Court ordered to give this case a priority and issued an order of show cause stating
why the law is not made till date though the case is urgent. Though there were attempts to
make the law before, this case has given a legitimate ground to begin a participatory law
making initiatives.

In a case of a Muslim woman in Pokhara, who was denied from her right to property due to
her HIV+ status, NELA has taken legal action. Her case has been registered in the District
Court of Kaski and total immovable property of her family is suspended by the court on 16
April 2007 and the family members can’t sell and transfer property until the case is settled.

Such property rights and other related cases have been filed in different parts of Nepal in joint
collaboration with NELA and local PLHA groups.

Source: NELA Advocacy Unit

India:

2  There are many examples in India of public interest litigation on behalf of PLHAs. When a PLHA was
refused surgical treatment in a premier government hospital in Delhi, Public Interest Litigation (PIL)
was filed in the Supreme Court of India with the help of an NGO. The hospital admitted the patient
and performed the surgery before hearings commenced in court.

=) When the Supreme Court came out with a ruling that the right of positive people to marry was
suspended, another PIL was filed in the premier court by an HIV positive person and his fiancée with
the help of the same NGO, challenging the ruling?.

Weak Monitoring and Evaluation

Monitoring and Evaluation constitutes the basic
foundation of any development initiatives to ensure
democratic governance,accountability, participation
and transparency. HIV & AIDS is considered as one
of the largest sectors to experience a huge inflow of
resourcesfromglobaltolocal levels.However,itisalso
considered asone of the most controversial sectorsin
termsoffundutilization.Each organizationsincluding
the local NGOs, INGOs, donors, bilateral, UN agencies
and governments are supposed to have their own
monitoring and evaluation systems to strengthen
the governance aspects and to improve the quality
of program. Beside efforts to bring change, there is
still a huge, contentious debate on the nature of the
HIV & AIDS programs, their implementation aspects
and their level of impact. Lack of such important and
indispensable tools have systematically neglected
critical participatory space for civil society, PLHA,

sex workers, and other vulnerable communities.
The creation of legitimate spaces for citizens and
civil society institutions provide rooms to question,
to dissent peacefully, to develop alternatives. Most
of the Asian countries operating through AIDS
commission or National AIDS Authorities do have
some forms of M&E systems and many of them are
in process to develop them. However, the existing
systems and structures are still traditional and
ritualistic. In recent years governments are trying
to work on “Three Ones” systems, unfortunately it
also does not open up space for common people to
participate in the overall processes.

Thevastdifference between UNAIDS projectionofthe
number of infection and the national government’s
projections speak volumes of the fact that the
government is still hamstrung by poor systems to
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cope up with the emerging challenges which calls
for a robust monitoring and evaluation frame works
and surveillance systems. Even if such systems are in
place at the central and the local levels, there is a gap
in coordination and program implementation as well.
For example in Sri Lanka, “the lack of policy in many
areas: over burdening of technical staff at the NSCAP,
lack of commitment by administrators in the sectors:
delays in disbursement and utilization of funds; delay
in awarding large contracts, lack of uniformity in
implementation of prevention and control activities
in health sector subsequent to decentralization;

problems in monitoring and supervision of the
peripheral clinics/NGOs and other sectors were
constraint impeding the timely implementation of
preventive and control activities, in 2003-2004.2°"
Similar malady afflicts Nepal, where National Center
for AIDSand STD Control,the only governmentagency
directly accountable to coordinate the overall process,
has always faced a crisis of smooth coordination. In
the mean time, it has not been able to monitor the
ongoing programs at all levels. Consequently, there
are series of evidences of the duplication of programs
that ultimately affect the communities.

Bangladesh: Although the national Strategic Plan endorses the “Three Ones” principles and includes
a national M&E framework, there is a need to elaborate and operationalize this framework to ensure a
comprehensive M&E system necessary for effective reporting and tracking of the response. The M&E of the
national response are currently fragmented and project based with different data collection and reporting
requirements and priorities. The coordination and linkages among different partners for M&E of HIV &
AIDS program are still inadequate. The AIDS and STI related indicators are not integrated/ harmonized
with the existing MIS of the health care services. Although behavioral and sero-prevalence system has
been developed to provide information on the behavioral aspect and trends of the epidemic, however due
to lack of sound program monitoring data proper assessment of the impact of the programmatic efforts
are difficult to make®.

The response to HIV in Cambodia is currently monitored through sectoral or programme monitoring
systems. The Royal Government of Cambodia faces a number of challenges related to the monitoring of
the response to the epidemic. The quality of services provided by the private sector is unknown, the private
sector does not report to national authorities and there is limited regulation of the sector. Challenges
also exist to the M&E of the national HIV & AIDS control programs. First of all, a comprehensive M&E
framework and indicator system is lacking. Utilization and management of M&E information is limited. The
M&E unit of SCAWCO is in charge of the supervision at the national level, while the work at provincial and
lower levels is responsible by AIDS working committee offices of corresponding levels. In one word, the
country lacks a comprehensive national M&E framework and indicator system. Moreover, M&E information
utilization, feedback and follow up are not adequate. And also, there is significant gap in the capacity on
M&E at all levels. Most of the staff for M&E at national and project level are part time, while there are no
specified staffs for M&E at provincial level. They are occasionally organized for administrative supervision

or for participation in the supervision mission organized by the upper levels3!.

Where does the Money Go?

“As for the national NGOs,while there are many
that are doing commendable work, there is a lot
going on that is not being evaluated either. The
national and large donor driven programs are not
evaluated; this is even truer of NGO activities in
India. There is no monitoring and evaluation at
all, especially outcome evaluation. While figures
are not easily available, it is probably true that
much of the funding countries flow money into
behavior change and IEC materials- an area
where it is easy to put money, but which is difficult
to evaluate in terms of outcome?®.”

In each Asian country anumber of government and non
government organizations are working in this field and
their attempts have been significant towards addressing
the epidemic, but the nagging question is that given the
gap in overall governance mechanism, are poor people,
women and PLHA reaping desired benefit from those

programs that actually aim to address their needs? It
also raises a deep-seated concern about whether the
money is reaching the communities.

Following a careful and critical analyses of the
government’s report to UNGASS, it is interesting to
note that most of the countries in the Asia region
seem to have grown serious about the monitoring
and evaluation aspects by the end of 2005. Now they
are coming up with their plans. However, the question
is- an epidemic that was first observed in the region in
1984 which has a history of more than 24 years in the
region, and almost after 24 years they are still in the
process of developing their monitoring and evaluation
systems; doesn't this clearly demonstrate the
lackadaisical approach of the governments' to the HIV
& AIDS disaster in the region? Moreover, the question
is, to whom these systems are accountable, are they
honest in creating public space in decision making,
planning and monitoring processes? Important point



to note that a huge amount of money has been spent
in the awareness raising programs, an area which is
one of the most difficult areas to monitor the impacts,
and track the resources as well.

If we seriously ponder over the issue, it will not
take long to know why the communities and PLHA

organizationsin the region have not received proper
attention and why have they not been able to access
resources, information and facilities that they duly
deserve. Most of the ongoing HIV & AIDS programs
in the region are aid dependent, and government
have not been able to keep track of resources and
nor does it hold the concerned accountable.

Local Governance: Rhetoric

Within the government structure, local and
decentralized governance are some key milestones
to ensure people’s active participation at the local
levels. Bringing governments closer to people can
actually give voice to the latter and hold former
accountable toitsactions.But, inreality local political
processes do not always lead to the realization of
poor people’s rights. Though there are few attempts
going on, they are not working effectively. Similarly
decentralization is another key area where the local
government systems take actions to create space
for people to build local ownership in planning and
decision making processes.

Beside very few focused programs, there is a lack
of decentralized planning system in on going HIV
& AIDS programs in the region. For example, India,
which has the largest number of infections, is facing
a gargantuan task to restrain the epidemic. India
along with huge infrastructure and health workers is
still facing challenge to decentralize its mechanism.
Similarly, Thailand, which is considered to have one
of the best HIV & AIDS programs in the region, is still
facing more or less similar problems.

Decentralized planning is an area where most
of the governments in the region have failed,;
consequently the local governing bodies are still
reluctant to take effective leadership and build
coordination in program implementation and
their monitoring aspects. For example, in India,
as the NACO mentions, ““The major challenge to
the NACP is to decentralize its implementation
from the state to the district level to make them
more effective, ensure a minimum standard of
quality, increase coverage and commitment. In
the context of NACP-IIl design, preparation of
District HIV & AIDS Action Plans was integral and
the outputs of these plans were to be the inputs
for the State Level Program Implementation Plans
(PIP). District HIV & AIDS Plans were formulated in
many states, especially in all the districts of Tamil
Nadu and Pondicherry®,

Similar fact remains in the context of Thailand.

Challenging Issues: Provincial Level**

< Sub-Committee to Prevent and Alleviate HIV &

and Reality

AIDS in the Province still lacked of leadership a
leader to manage the province and lacked co-
ordination for policies and work plans, which
caused no changes in policy that would bring
about changes in actions.

< Did not receive on-going support from all level
of society, which led to lack of continuity and
instability.

< BudgetsystemwasinconsistentwiththeProvince’s
strategic plan. There was no coordination with
the local authorities in order to request for co-
operation and support.

S Lack of follow-up and evaluation at provincial
level that were mostly related with projects.

More or less similar context exists in Sri Lanka as
well. There is no system for regular reporting at
the provincial health authorities’ level. Nepal is no
exception to these symptoms. For example, there
is a policy that ensures the provisions of District
AIDS Coordination Committees (DACC) whose
role is to monitor, coordinate and also implement
the HIV & AIDS programs at the district levels.
Unfortunately, DACC in very few districts of Nepal
including Morang, Jhapa, Bhaktpur has been able
to perform its roles.

NGOs and INGOs working in these sectors are
also equally responsible to this bleak scenario.
NGOs have played important role even in
absence of the government mechanism, which is
praiseworthy. However, there is a huge criticism
over their accountability and transparency as
well. An epidemic which requires concentrated
and synchronic efforts from governmental and
non governmental institutions, and people
representing different walks of life, continues
to pose threat to annihilate the populace of
the region in lack of decentralized and local
governance mechanism to plan, implement,
monitor and remain accountable. This makes it
absolutely imperative that the authorities rethink
the policy priorities to ensure the quality of the
programs, to ensure coordination mechanism and
to ensure that the communities are benefiting
from the programs in real terms.
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Commitments: Easy to Make and Break

Civil Society Participation in
UNGASS Review

In general, civil society interviewees in many
countries concluded that they did not fully
participate in the process of preparing inputs for
the UNGASS reports. Though civil society has
been allowed some input with regard to progress
reports, respondents in almost all of the countries
felt that their involvement was ad hoc and merely
representational. One of the largest obstacles for
developing the UNGASS national reports was
the lack of, or weakened, national monitoring and
evaluation systems. This made it very challenging
for governments to report the achievements
against the UNGASS indicators. Instead, UNGASS
reporting was most often managed as a project
that came around every two years.®

Commitments are easy to make and to break. On the
face of HIV & AIDS crisis, the richest countries of the
world, the poorest countries of the world, both have
expressed significant amount of commitments time
and again. In June 2001, at the UN general Assembly
Special Session on HIV & AIDS (UNGASS), governments
of 189 nations committed to jointly respond to the
pandemic, outlining a clear sets of targets to be reached
by 2005 and 2010. This declaration carries political
weight in the fight against HIV & AIDS and in setting
universal targets. There are some positive steps towards
materializing these commitments such as 3 by 5
initiatives. However, these commitments have not been
honestly translated into ground actions. Consequently,
people have been silent sufferers. It is extremely
important for the civil society to engage in the overall
process so as to put pressure on the donors and national
governments to meet their commitments.

Gender: Still a Far Cry

Analyses also show that both the government and
donors have failed to ensure gender aspectsin their
HIV & AIDS related planning, implementation and
evaluation processes. Some of the much discussed
policy frameworks such as VCT, PMTCT, ABC have
been hugely criticized by the feminist activists as
these frame works do not respect the rights and
dignity of women and girls. “Given the gender
realities, such as power imbalances between men
and women and the impact of violence against
women, there is great and urgent need to ensure
that HIV prevention programs are appropriate and
based on evidence of what works. For example VCT
programs often fail to understand that, “voluntary”
can become coercion in a context of gender
inequality and a persuasive threat of violence.
ABC- abstain, be faithful, use condoms”- initiatives
ignore the fact that many women and girls are
not in a position to negotiate the conditions of a
sexual encounter. PMTCT- programs treat women
only in their reproductive role and not in their
own right.*“ Similarly, violence and abuse impact
not only on women and girl’s vulnerability to HIV
infection, but also on the extent to which women

living with HIV are in the position to disclose their
HIV status or access sexual and reproductive health
services and HIV treatment care and support.
Gender discrimination and women'’s lack of legal
protection create barriers for women living with
HIV in claiming their rights.

The existing HIV & AIDS policy frame works from
global to local levels have not been able to seriously
take into account these critical aspects and they
continue to neglect them. There are some ritual
provisions for women and that are not sufficient to
address the complex and multiple discriminations
and problems faced by women and girls. Women’s
rights aspect has not yet gained political significance
in overall HIV & AIDS policies. Violation against
women is still persistent, similarly the rights of sex
workers are constantly denied. In these critical
contexts, there is an urgent need to reframe HIV &
AIDS program, funding policies, legal frameworks,
participations in decision making processes and
governance mechanism, monitoring and evaluation
systems that are aimed at promoting women's rights
and end violence against women and girls.

Way Forward

Democratisation implies a culture and process
whereby issues of participation, diversity, pluralism,
dissent, rights, justice and accountability define
the substantive content of democracy. Democratic
governance must be in practice to ensure the political
participation of PLHA, sex workers, MSM, women,
children and civil society in HIV & AIDS sectors.

HIV & AIDS has been receiving a bulk of global and
national resources. However, the resource allocation
is miniscule compared to national and international

commitments. The role of IFls and their conditions
have been impediments in allocating enough
resources in health and in particular HIV & AIDS sector.
The failures to meet the commitments by the national
governments, the donor agencies and IFIs have directly
affected millions of people in the region. They should
have courage to take moral responsibility for millions
of unnatural deaths in the region due to the epidemic.

Policy initiatives such as the MDG and PRSP
represent a commitment to “social responsibility for



people’s welfare. However, the techno- managerial
approaches espoused to pursue the objectives, and
the lack of an integrated perspective, leave grave
doubts about the possibility of their success to any
significant extent.

The ongoing HIV & AIDS program at the global,
national and local level should ensure political
and democratic participation of marginalized
communities and civil society to evolve evidence
based practices. The structures like CCMs which
have greater possibility to improve the HIV & AIDS
situation needs to be redefined from people’s
perspectives. They should be able to create political
space for people.

GIPA which is one of the legitimate philosophies of
inclusioninthe governance processstill continuesto be
a project for many governments and civil society in the
region. The political importance of GIPA has not been
realized and implemented. It is extremely important
to realize this fact that unless the rights holders get
chance to have their say in the policy priorities, they
can't address the real need of the people.

Accordinglythelackofcomprehensivelegalframework
in many countries has blocked people in realizing and
claiming their rights.Thus it is extremely important to
promote the rights based program that ensures the
rights of PLHA and vulnerable communities. Legal
literacy, GIPA, and rights framework should be at the
forefront of the ongoing initiatives in the region.

Public health systems are weak in the region.
There is a massive lack of coordination among the
government public health line agencies and HIV &
AIDS unit.Lack of trained human resource to manage
HIV related health care is another challenge in the
region. Similarly, most of the ongoing HIV programs
are backed up by donors and there is an increasing
fear of the sustainability of the programs. Bearing
all these in mind, the national governments should
take immediate actions to improve their public

health systems to cope up with the emerging crisis,
develop trained human resource, and ensure their
governance mechanismwithdecentralizedfunctions
at all levels. Public health care systems should serve
the interest of the poor and marginalized in the face
of increasing privatization of health industry.

As most of the Asian government’s HIV & AIDS
commissions and national authorities lack effective
M&E systems, it shows a gross negligence from
the government sides. It is extremely important
to develop systems so that programs, plans and
resources reach to the community and a process of
evidence based planning begin in the region. These
systems should ensure people’s space to have their
say in the decision making processes. Government
and non government sectors should be able to
conduct social audits of their programs to ensure
inclusion, transparency and accountability.

HIV & AIDS programs in the region are facing
serious crisis of local governance and decentralized
intervention. Most of the programs still serve the
urban elite interests. In many cases, treatment
services are not available and in other cases due to
the practical problems of nutrition, and transport
costs etc. people have not been able to access
the services. Thus, treatment programs should be
redefined and they should be comprehensive, so
that people at the bottom of society can easily
access them. To reach the communities and
villages it is extremely important to focus on the
decentralized interventions and promote local
governance. This situation is becoming even more
urgent as access to antiretroviral therapy expands.

Moreover, as most of these ongoing programs of
the donors and governments, existing systems,
practices and structures are patriarchal in nature and
still systematically exclude women, it is extremely
important to have a gender balance and specific
actions to ensure political participation of women in
overall processes.
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It's impossible for someone to guess that 35-year-old Shukria Gull has been living with HIV for almost a
decade now. The lively personality and an ever smiling face, even when recalling the bitter memories of
the past, are the characteristics of a person who refused to give in and waged a campaign against the
stigmatization of those affected by HIV & AIDS and finds solace in working to ameliorate their miseries.

In mid 1995 Gull's husband was admitted to one of country’s premier hospital in Lahore for treatment of
iliness the cause of which had not been identified. It was a medical student who suggested a blood test that
eventually identified the cause of illness as AIDS.“I had no idea what was AIDS and neither did any doctor or
those who conducted the blood test briefed us about it, says Gull.

The staff at the blood bank where her husband’s test was found positive initially refused to give the test
results and sought blood samples from Gull and her two children. The subsequent tests found Gull HIV
positive but fortunately her children were not affected.‘They simply handed me the results saying that my
husband was going to die soon and | was also infected. They had no idea about counseling the family and
gave us no information whatsoever as to how to deal with the situation. The outcome was that | took the
results to the hospital staff that spent no time in shifting my husband to the worst room available; stopped
all treatment and started waiting for him to die. | cannot forget those days, she continued, when even the
senior most doctors at the hospital would examine him while standing several feet away behind partly
open door.”

Gull's husband had spent several years in Kenya and had returned two-and-a-half year before his death. She
is not aware how her husband got infected and doctors believe that he was the cause of her present status
as an HIV positive person. The news of death of Gull’s husband also found its way to the newspapers and it
further stigmatized the family. Although, the in-laws helped her financially but were always weary of using
the utensil that had been used by Gull. Her brother even told her that those with HIV & AIDS are sent away
from cities in the mountains to die.

The changed attitudes of the people close to Gull and the concern for the future of her two children, forced
her to seek as much knowledge about the condition as possible and raise the awareness level of her family.
She traveled to Rawalpindi on a number of occasions seeking information about HIV & AIDS and to learn
about ways to keep her healthy.

| became an advocate for awareness about HIV & AIDS, she says, ever since | became aware of my status as an
HIV positive.“l was a very shy person in the beginning and coming from a traditional Pathan family. | was not
supposed to meet men or travel alone. During the past few years | have seen so many places all around the
country and have led awareness campaigns in Balochistan and Sindh, educating students about HIV & AIDS.
| found that many people who had brought together group of HIV & AIDS patients were simply not sincere



to the cause. They were there to make money and exploit us. Thus | decided to take independent initiatives.
There was no support to the patients from the government in 1995 when | was tested HIV positive and even
today they practically do nothing for us and | am one such example. | still am working on my own resources
and doing what the government departments should have been doing.”

She has formed two groups of HIV positive patients in Karachi and Lahore and reveals that none of
the members of her groups are registered with the government or national AIDS program. “There
are people in our groups and others that we have identified as HIV positive, who do not exist in the
government records.”

The disease has spread across the country and deep into the rural areas where people are transmitting
it to their wives, producing children with illness without any knowledge. Who should be blamed? Those
spreading the disease without knowledge or those who are not making the people aware?, She asks. The
age in which | became an HIV positive and a widow is the normal age of marriage for girls these days. The
storm has arrived, would you let it spread or work to limit its damage.

She adds,“Change begins from within. | have taken a stand and my fight continues. In Asia the situation of
women is deplorable; in these conditions one can imagine the situation of positive women. It is time for us
to resist against patriarchy and this is time for us to take leadership and make others to learn.”
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Reality Check

Patent and Access to Medicines

A Case of HIV & AIDS In
Developing Countries

Context

HIV & AIDS is a global epidemic with serious implications for public health and socio-economic well-being of the
people and the nations. Its severity is best illustrated by statistics. According to UNAIDS, a total of 39.5 million
(34.1million-47.1 million) people were living with HIV in 2006 — 2.6 million more than in 2004.This figure includes
the estimated 4.3 million (3.6 million-6.6 million) adults and children who were newly infected with HIV in 2006.
The most hardly hit are the least developed and developing countries of Africa, Asia and Latin America. Among
these, Sub-Saharan Africa continues to bear the brunt of the global epidemic as two thirds (63%) of all adults and
children with HIV globally live in this region, with its epicenter in southern Africa. One third (32%) of all people
with HIV globally live in southern Africa and 34% of all deaths due to AIDS in 2006 occurred there. Within Asia,
South East Asia, South Asia and China continue to register new infection cases every year.!

A deeper analysis of the HIV & AIDS epidemic reveals that countries need to adopt two prong strategy of prevention
and care if they have to reduce its further spread and enable the people living with HIV & AIDS (PLHA) to regain full
mental and physical health.In order to treat the HIV & AIDS, an effective drug known as Anti-retroviral Therapy (ART),
commonly known as ARV, has been developed. Medical researches have proved the effectiveness of the therapy —
viral loads can be reduced by 99% and mortality can be reduced by as much as half.?

Providing effective and reliable therapeutic services, however, hinges on a number of factors. The most important
being the affordability of the drug itself. When the first patented ARV therapy was introduced by western
pharmaceutical companies, the cost was more than US$ 10,000 per annum. Had the cheap drugs, known as ARV
generics, not been manufactured by pharmaceutical producers in India and other developing countries, the cost
of ARV for an annual course would not have been brought down to less than US$ 300. But it is disappointing that
only a small fraction of the PLHA in developing countries has been able to receive ARV therapy at reasonable
prices or for free. The situation is so pathetic that only about 8-9% PLHA in Sub-Saharan Africa and South East
Asia receives ARV therapy, compared to 65% in the Americas.? In addition, access to treatment is people’s right
to health.

Another factorimpeding the access to affordable ARV (and other life saving drugs) is the incorporation of stringent
intellectual property right (IPR) rules in the World Trade Organisation (WTO) framework. The Agreement on Trade
Related Aspects of Intellectual Property Rights (TRIPS) is considered the most contentious agreement in the WTO
system, mainly because of the way it has promoted the interest of the mega and multinational corporations,
including pharmaceutical corporations. It has been perceived that in the name of providing protection to
intellectual property (Box 1), through IPRs such as patent rights, the TRIPS Agreement has made every possible
effort to restrict access to life saving drugs at an affordable price, which is also evident from the case of access to
ARV in developing countries.




What is Intellectual Property?

for an indefinite period) to the creator:

Intellectual property refers tothe ereation of the mind in“the form of |deas"and knowledge. IPR is the right
granted to a person for his/hAerintellectual creation where helshe uses his/her ideas and knowledge. While
granting an IPR to a person, thesrghtis conferred excluswely fopa definite period (in some types of IPRs

In the backdrop of these issues, this paper deals with
the patent rules of the TRIPS Agreement and related
WTO declaration and decisions, presenting a case of
impact on public health, mainly focusing on access
to affordable ARV in developing countries.The paper
also highlights that developed countries, mainly the
United States (US), have not left any stone unturned

to fulfill the interest of their pharmaceutical
corporations, which is evident from the way they
are crafting the bilateral trade agreements with
developing countries. The paper also makes an
analysis of the recent changes in the Patent Act of
India as it has been the major source of ARV generics
to developing countries.

IPR System in the WTO

The Eighth Round of multilateral trade negotiations
under the Uruguay Round paved the way to
establish the WTO. It is a successor to the General
Agreement on Tariff and Trade (GATT),an agreement
that was negotiated immediately after World War
[l in New Hampshire, USA to regulate multilateral

trade. The conference was also
instrumental in establishing two
major institutions, the World
Bank (WB) and the International
Monetary Fund (IMF), to ensure
dominance of western capitalism.
Unlike the GATT system, the WTO
encompasses a wide range of
areas — trade in goods, trade in
services and trade related aspects
of IPRs. Its remit now expands from
cross-border transactions to areas
that impact crucially on domestic
policies, including in the industry,
agriculture, food security, services
and public health sectors.

Developing countries and civil
society organizations had opposed
the idea of IPR Agreement
within the gamut of the WTO
and were concerned about the
possible impact on public health.
Developed countries, on the other
hand,were guided by the motive to
develop and implement minimum
patent protection standards in
developing countries to protect
present and future patent-holders,
which were in most cases, their
citizens or companies. Simply put,
the act was guided to secure and

IPR covered by TRIPS

Copyright and Related Rights: Copyright includes the right
relating to literary and artistic works (books, articles, music,
paintings, movies etc.). Such a right is granted for a minimum
period of 50 years after the death of the copyright holder.
Likewise, under copyright, rights of performers (actors, singers,
musicians etc.), producers of phonograms (sound recordings)
and broadcasting institutions are also protected.

Industrial Property Rights: Industrial property rights can be
divided into two categories. In the first category, distinctive signs
— especially trademark, which distinguishes a particular good or
service from another good or service and geographical indication,
which distinguishes a particular good from another good on the
basisgef geography are protected. The protection to these IPRs
can be givenifor an indefinite period provided the signs used
continue to remain distinctive. In the second category is patent,
which is granted for innovations (medicine); industdal design,
whichhis granted ior new designs of goods; an/d_,-etfade secrets,
whichfare granted for maintaining secrecy onimatters relating to
trade (produetion related information.ormarketing information).
While patent can be protected for 20 years and industrial design
for at least 10 years, tradessecrets can be protected till the period
the right holder wants.

Besides these, there are other IPRs that are dealt with by the
TRIPS — the rights of layout designers of integrated circuit, which
is granted in the field of electronics (digital programme) and
plant breeders’ rights, which are given for the protection of plant
varieties (new variety of a plant).

enhance domination of the mega

corporations in new drug discovery. Despite stiff
resistance, developed countries succeeded in
getting a comprehensive IPR in the form of The
Trade Related Intellectual Property Rights (TRIPS)
Agreement.

IPRs under TRIPS include copyright, trademark,
geographical indications, patent, industrial design,
trade secret,and layout design of integrated circuits.
These IPRs have been divided into two parts —
copyright and related rights and industrial property
rights (Box-2).
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Reality Check

Patent Provisions in the TRIPS Agreement

The patent system within TRIPS is the most
controversial aspect of the WTO. Regarding the
patent provisions, the North-South divergence
is apparent — particularly in relation to access to
medicines—duringWTO negotiationsand the debate
continues on how to balance the interests of both.
The Southern countries perceive that the patent
rules are set to further restrict poor people’s access
to vital life-saving drugs by allowing companies
to create a monopoly and charge high prices. The
Northern countries argue that the strengthening
of IPRs is essential for encouraging companies to
invest more in research and development and find
solutions to global health problems by producing
new or more effective drugs.

Article 27.1 of TRIPS stipulates that “patents shall
be available for any inventions, whether products
or processes, in all fields of technology, provided
that they are new, involve an inventive step and
are capable of industrial application.” Furthermore,
patent owner can enjoy the rights “without
discrimination as to the place of invention, the field
oftechnology and whether products are imported or
locally produced” As per Article 29.1, a prospective
patent holder has to make a detailed disclosure of
the invention to the competent authority with the
patent application. Similarly, member countries may
also mandate the patentapplicants to reveal the best
method for carrying it out. Patent holders can enjoy
patent rights for a minimum period of 20 years.

Limitations/Exceptions to Patent Rights

The TRIPS Agreement allows WTO Article 31 of TRIPS

Members to refuse to grant patents
on grounds of protecting public
health.They include:

< inventions whose commercial
exploitation needs to be
prevented to protect human,
animal or plant life or health
— Article 27.2

2 diagnostic, therapeutic and
surgical methods for treating
humans or animals — Article
27.3a

2 certain plant and animal
inventions — Article 27.3b.

Under TRIPS, governments can
make limited exceptions to patent
rights, provided certain conditions
are met.For example,the exceptions
must not “unreasonably” conflict
with the “normal” exploitation of
the patent (Article 30).

WTO members can also establish
necessary measures/regimes to
protect anti-competitive practices
to avert a public health crisis,
allow compulsory licensing and
determineexhaustionofintellectual
property rights, in consistence with
the TRIPS Agreement.

Articles8&400ftheTRIPSAgreement
have given exception to members
to take necessary measures
to prevent  anti-competitive
practices by patent holders. It says
“Appropriate measures, provided

Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use of the subject
matter of a patent without the authorization of the right holder,
including use by the government or third parties authorized by the
government, the following provisions shall be respected:

(b) such use may only be permitted if, prior to such use, the
proposed user has made efforts to obtain authorization from the
right holder on reasonable commercial terms and conditions and
that such efforts have not been successful within a reasonable
period of time. This requirement may be waived by a Member
in the case of a national emergency or other circumstances of
extreme urgency or in cases of public non-commercial use. In
situations of national emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless, be notified as soon
as reasonably practicable. In the case of public non-commercial
use, where the government or contractor, without making a patent
search, knows or has demonstrable grounds to know that a valid
patent is or will be used by or for the government, the right holder
shall beiinformed promptly;

(¢) the scope and duration of such use shall be limited to the
purpose for which it was authorized, and in the case of semi-
conductor technology shall only be for public non-commercial use
Or to remedy a practice determined after judicial or administrai
process to be anti-competitive;

(f) any'stiehiuse shall be authorized predominantl
of the domestic market of the Member authorizing such use;

(h) the right holder shall bewpaid adequate remuneration in the
circumstances of each case, taking into account the economic
value of the authorization;

(k) Members are not obliged to apply the conditions set forth in
subparagraphs (b) and (f) where such use is permitted to remedy
a practice determined after judicial or administrative process
to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount
of remuneration in such cases. Competent authorities shall have
the authority to refuse termination of authorization if and when the
conditions which led to such authorization are likely to recur;




that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse
of intellectual property rights by right holders
or the resort to practices which unreasonably
restrain trade or adversely affect the international
transfer of technology.” Article 40.2 has specified
anti-competitive practices such as exclusive grant
back conditions, conditions preventing challenges
to validity and coercive package licensing which
members can prevent through legislations.

Similarly, in the case of a public health emergency;,
members can make use of “compulsory licensing”
and “parallel import” to make necessary drugs
available to their citizen. Article 31 has defined
the Other Use Without Authorization of the Right
Holder, commonly known as compulsory licensing.
Compulsory Licensing is when a third party or the
government uses the patent or process without
the consent of patent holders on various grounds
of general interest such as public health. However,
there are exceptions to the use of compulsory
licensing. Drugs or other products produced under
such licensing should be predominantly used for the

domestic market of the member authorizing such
use. The government can only issue the license on
the ground of failed negotiation with patent holder.

Similarly, parallel imports are also allowed by the
TRIPS Agreement. It is the import of the product
that is marketed by the patent owner (or trademark-
or copyright-owner, etc) or with the patent owner’s
permission in one country and imported into another
country without the approval of the patent owner.The
legal principle here is“exhaustion’ the idea that once
the company has sold a batch of its product, its patent
rights are exhausted on that batch and it no longer
has any rights over what happens to that batch.

Article 70.8 (a) of the Agreement states that when
a WTO member does not make available (as of the
date of entry into force of the WTO agreement)
patent protection for pharmaceutical and
agricultural chemical products, that member shall
provide (as from the date of entry into force of the
WTO agreement) a means by which applications for
patentsforsuchinventionscanbefiled. This provision
is often referred to as“mailbox” obligation.

Implementation of TRIPS and Transitional Period

The TRIPS Agreement requires members to
harmonise their national IPR system with global rules
and provide patent protection for any invention
— whether it is a product (such as a medicine) or a
process (such asamethod of producing the chemical
ingredients for a medicine). In order to address the
concerns of developing countries that it would be
difficult for them to implement TRIPS as they are not
well-prepared as the developed countries, the TRIPS
Agreement has provisioned for certain transition
periods. There are three types of transition periods
as specified by Article 65 & 66.

< First was the 1995-2000 transition period, at
the end of which developed countries were
required to implement TRIPS.

2 The 2000-2005 transition was permitted for

certain developing countries to delay providing
product patent protection in the areas of
technology that had not been so protected
at the time of the TRIPS Agreement came into
operation in that country.

O

The third transition period allowed least
developed countries until 2006 to implement
their obligations under the TRIPS Agreement.
In addition, this period may still be extended
by the TRIPS Council on request of the member.
This transition has been further extended to
2016 with respect to patents on pharmaceutical
products and exclusive marketing rights by the
Doha Declaration.
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Reality Check

Securing Flexibilities to avert public health crisis in South Africa

South Africa amended Article 15(c) of South African Medicines and Related Substances Act, 1965 to
provide more flexibility for compulsory licensing and parallel import in 1997. The US government along
with pharmaceutical majors opposed this amendment much before the amendment was approved. The
US government has time and again used all avenues at its disposal, including lobbying with the high
ranking South African officials, to dissuade from amending Article 15(c) of the existing Act. However,
South Africa went ahead with the amendment. In 1999 US government intervened several times and
threatened South Africa with massive trade and economic sanctions. Presidential candidate Al Gore was
at the forefront of this campaign to persuade South Africa to repeal the amendments. In a report to the US
congress in February 1999, the US Department of sates reports that:

“All relevant agencies of the U.S. Government-the Department of State together with the Department
of Commerce, its U.S. Patent and Trademark Office (USPTO), the Office of the United States Trade
Representative (USTR), the National Security Council (NSC) and the Office of the Vice President (OVP)
- have been engaged in an assiduous, concerted campaign to persuade the Government of South Africa
to withdraw or modify the provisions of Article 15(c) that we believe are inconsistent with South Africa’s
obligations and commitments under the WTO Agreement on TRIPS.”

The United States Trade Representative, on the behest of US pharmaceutical companies, in April 1999,
placed South Africasensthe “watch list” in its Special 301 Review, for creating barriers to trade. It cites
parallel imports; compulsory Iicensing and registration of generic forms of Taxol, and speaking

pharmaceutical’i

In a parallel mo
override its patents
and compulsory licensing:
and public health.

rticle 15 (c) of 1997 Medicines Ac
te developed to a global d

permits parallel imports
damental priorities of patent

Civil society organizations in South Africa and acwﬁ‘e world denounced the lawsuit against South
African government and US government’s high-handedness. They also campaigned tirelessly for
country’s flexibility to apply compulsory licensing and parallel importation to avert public health crisis. This
snowballed into a global protest and criticism of the TRIPS Agreement. Some 250,000 people signed
a protest petition that was presented to the Pharmaceutical Manufacturers Association (PAM) of South
Africa. Finally on 18 April 2001 the pharmaceutical companies dropped their lawsuit against South African
government. Oxfam International, in its press release, hailed PAM’s decision to drop the lawsuit against
South African government. “It's a comprehensive climb-down. This case should never have happened.
We have lost three years in the fight against AIDS, but it is a great victory for the people of South Africa
and for the global campaign to make drugs more affordable,” said the press release.

Adopted from: Time-line of Disputes over Compulsory Licensing and Parallel Importation in South Africa in www.cptech.org/ip/health/

sa/sa-timeline.txt and Drug giants throw in the towel Oxfam GB Press Release - 25 June 2001in www.oxfam.org.uk
Box 4

Events to Doha Round

The TRIPS Agreement has been one of the most
controversial of WTO Agreements. It has generated
much debate and controversies between rich
Northern countries and poor Southern countries.
Despite the inclusion of IPR within the gamut of WTO
by developed countries, the differences between
the two started to surface few years after the WTO
came into force.

The simmering differences began to surface in
1997 after South African government invoked
compulsory licensing provision to import cheap
ARV by modifying its related law. US government
threatened trade sanctions and leading multi-
national pharmaceutical companies sued the
South African government. This triggered a
worldwide protest against the TRIPS Agreement. A
number of civil society organizations and people’s

organizations across the world denounced
developed countries’ attempt to deny access
to cheap ARV to HIV & AIDS infected. Finally,
pharmaceutical majors withdrew their case
against the South African government in 2001
(See Box 4).

However, developed nations continue to show a
double standard regarding compulsory licensing.
US government, which opposed invoking
compulsory licensing by the developing countries
to avert public health emergency, was forced to
make same threat to Bayer, when an Anthrax scare
hit the US in late 2001. Later on, it negotiated a
discounted price for the drug rather than invoking
compulsory licensing to show developing
countries that its position on patent had not
changed (See Box 5).



Anthrax and threat of compulsory licensing in USA

When the anthrax scare first hit the US, Cipro was understood to be the drug of choice for treatment. The
Federal government wanted to stockpile adequate amounts to treat 10 million exposed persons. Bayer,
which holds patent rights to Cipro in the United States, could not meet that demand in a timely fashion.
For the drugs it was able to supply, Bayer was charging the government $1.89 per pill. The drugstore
price was more than $4.50. Indian companies sell a generic version of the same drug for less than 20
cents. In October 2001, Senator Charles Schumer, D-New York, called on the administration to use its
authority, under existing law, to issue compulsory licenses to generic companies to make Cipro for sale
to the government on two grounds: reducing virtual reliance on Bayer to supply Cipro and to cut down the
cost of medicine.

However, the Bush administration chose not to exercise its authority to introduce generic competition.
With the spotlight shining on Bayer’s price-gouging for Cipro, however, the Department of Health and
Human Services (HHS) was forced into action. Against a backdrop that the government might be forced
to issue compulsory licenses if Bayer refused to drop the price, Federal government cut a deal with the
company to lower Cipro prices, agreeing on a price tag of 95 cents a pill. Activists campaigning to improve
access to essential medicines had a different take. “The government is cutting corners on public health
to protect its negetiating pesition in the Doha World Trade Organization meeting,” said James Love,
director of the Consumer Project on:Technology, “Americans are being put at risk in @fder to protect the
pharmaceutical companies doing business in Africa and other developing countri

Sia Russell of the Health

“If U.S. officials had'agreed tollicense production of generic ciprofloxacin,®
i Seeking generic AIDS drugs

GAP Coalition, “all't ainst patent flexibility in poor co
would have fallen to pi obert Zoellick, the U.S. Trade esentative, wouldn't tolerate that,
no matter how high the stakes: usands die daily from untré IDS globally, and Zoellick is blocking
the use of common-sense strategies among poor countries to promote generic AIDS drug access.” Brazil
quickly alleged hypocrisy in the U.S. position'==meting U.S. willingness to use compulsory licensing at
home (or at least the threat) while working to effectively block poor countries’ use of the same policy tool.
The New York Times also seconded this view.

As a more structural response, Representative Sherrod Brown, D-Ohio, introduced legislation, H.R. 3235,
the Public Health Emergency Medicines Act, that would reiterate the government’s ability to do compulsory
licensing in case of public health emergency with reasonable compensation to patent holders. It would
permit the government to authorize generic producers to manufacture on-patent drugs in the United

States for export to countries undergoing public health emergencies.

Adopted from: Weissma, R, The Multinational Monitor, Volume 22 — Number 11. November 2001

These events proved that ambiguities regarding
the use of compulsory licensing to protect public
health needs to be clarified and developing
and least developed countries be granted more

flexibilities to implement the TRIPS Agreement. As
a result, developing and least developed countries
successfully negotiated a separate ministerial
Declaration on TRIPS and Public Health.

Doha Development Round

For the first time in the history of the WTO, issues
of public health were discussed during the Doha
ministerial in November 2001. Developing and
LDCs members took a strong stance on clarifying
the issues related to the TRIPS Agreement and
access to affordable medicine during the meeting.
A separate Declaration on TRIPS and Public Health
was adopted on the behest of developing members.
The Doha Declaration refers to several aspects of
TRIPS, including the right to grant compulsory
licenses and freedom to determine the grounds
upon which licences are granted, the right to
determine what constitutes a national emergency
and circumstances of extreme emergency, and the
freedom to establish the regime of exhaustion of
intellectual property rights.

The Declaration has agreed in principle that
TRIPS does not and should not prevent members
from taking measures to protect public health. It
underscored countries’ ability to use the flexibilities
that are built into TRIPS, including “compulsory
licensing” and “parallel importing” The Declaration
has specified the extension of the transition period
for LDCs upon request as set out in Article 66.1 of
the Agreement. With regard to the pharmaceutical
drugs sector, paragraph 7 of the Doha Declaration
states:“least-developed country memberswillnotbe
obliged, with respect to pharmaceutical products, to
implement or apply Sections 5 and 7 of Part Il of the
TRIPS Agreement or to enforce rights provided for
under these Sections until 1 January 2016, without
prejudice to the right of least-developed country
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members to seek other extensions of the transition
periods as provided for in Article 66.1 of the TRIPS
Agreement.” Paragraph 7 was affirmed by the TRIPS
Council in a decision of 27 June 2002.

Similarly, LDCs do not have to implement and apply
the TRIPS provisions on patents (Section 5) and on
undisclosed information (Section 7) until 1 January
2016, and may seek further extensions of transition
periods for pharmaceutical products after the
present transition period expires in 2016. However,
the obligations of LDCs on two provisions of the
TRIPS Agreement regarding “Mailbox Obligation”
and Exclusive Marketing Rights were not clarified
by the Doha Deceleration. The WTO General Council,
on July 8 2002, approved a draft waiver submitted
by the TRIPS council regarding LDC’s obligation on
Exclusive Marketing Rights. It sates:“The obligations
of least developed country Members under
paragraph 9 of Article 70 of the TRIPS Agreement
shall be waived with respect to pharmaceutical
products until 1 January 2016

There is no waiver or clarification about Article 70.8
(a),"mailbox obligation’in respect to LDCs. However,
Article 70.8 suggests that the mailbox obligation
would not apply to LDCs that made available patent
protection for pharmaceutical and agricultural
chemical products as of 1 January 1995 (the date
of entry into force of TRIPS). The ordinary meaning
of the article also suggests that the obligation also
does not apply to these LDCs if they later removed
the protection to take advantage of the extension of
the transitional period until 2016°.

Although the TRIPS Agreement has permitted to
grant compulsory licensing to produce generic
drugs for domestic use, countries without adequate
manufacturing base could notavail thisfacility.Article
31(f) sates that products made under compulsory
licensing must be “predominantly for the supply of
the domestic market” This applies to countries that
can manufacture drugs, but limits the amount for
export if manufactured under compulsory license,
leaving least developed countries in a disadvantages
position. Similarly, these counties may find it difficult
to find countries that can supply them with drugs
made under compulsory licensing. This ambiguity
was clarified in 2003 by the General Council decision
which contains three waivers®

2  Exporting countries’ obligations under Article
31(f) are waived — any member country can
export generic pharmaceutical products made
under compulsory licenses to meet the needs
of importing countries.

2 Importing countries’  obligations on
remuneration to the patent holder under
compulsory licensing are waived to avoid

double payment.Remunerationisonly required
on the export side.

2 Exporting constraintsare waived for developing
and least-developed countries so that they can
exportwithinaregional trade agreement,when
at least half of the members were categorized
as least-developed countries at the time of the
decision. That way, developing countries can
make use of economies of scale.

The decision seems to provide some flexibility for
the members without adequate manufacturing
base. At the same time, it tries to make a balance
between protecting the patent system and keeping
the developed nations happy. All WTO members
are eligible to import under this decision. But 23
developed countries have announced voluntarily
that they will not use the system to import, and 10
Eastern European members, after joining the EU,
decided not to import under this decision.

The General Council’s decision to provide waiver to
member countries without adequate manufacturing
base to import generics produced with compulsory
Licensing under Article 31 (f) was interim in nature.
In 2005, the General Council decided to transform
the waiver into permanent amendment to the TRIPS
Agreement (See Box 6).

WTO decision on patent and public health

WTO members, on 6 December 2005, approved
changes to the intellectual property agreement
making permanent a decision on patents and
public health originally adopted in 2003. The
decision directly transforms the 30 August 2003
“waiver” into a permanent amendment of TRIPS.
That waiver made it easier for poorer countries
to obtain cheaper generic versions of patented
medicines by setting aside a provision of TRIPS
that: eould hinder exports of pharmaceuticals
manufactured under compulsory liceases to
countries that@re unable to producesthem. This
decision®willsnow be formally bailt"into TRIPS
when two thirds of the WTO’Ss Members have
ratified the change. They have set themselves
until 1 December 2007 to do this. The waiver
remains in force until then.

Source: www.wto.org

The Doha Declaration can be considered a
historical move, but major challenges remain for
developing countries to interpret and implement
TRIPS Agreement in a manner supportive to their
public health concerns and promote access to
medicines for all. However, developed countries and
pharmaceutical companies are using new tactics in
blocking access to affordable drugs to the poor.




Free Trade Agreement:

Notwithstanding some flexibilities and clarifying
ambiguities related to the TRIPS Agreement,
developed countries, especially the USA has tried
out different ways to dilute these provisions. The
tactic employed by the US government is bi-lateral
free trade agreements (FTA) with developing
countries. It is putting pressure on developing
countries to accept stringent IPR standards, in
return for the access to the US market. In a sense,
FTA provisions are an “un-doing” of the Doha
Declaration. According to Carlos Correa, a leading
expert in the field of IPR, the FTA that US signed
with countries, such as Chile, Jordan, Morocco

Diluting TRIPS Flexibilities

and Peru, have eroded some of these flexibilities,
precluding these countries from exporting
products created under compulsory licensing’.
Furthermore, Oxfam International’s recent research
has shown that Jordan-US FTA has increased the
price of medicine due to TRIPS-plus standard of
the FTA (See Box 7). This demonstrates the fact that
the US government’s stance is still framed by the
US pharmaceutical lobby that sees no relationship
between drug patenting and access to affordable
life saving drugs. Without patenting, they argue,
companies might not recover their investment in R
& D, which will make innovation less attractive.

Proposed Thailand-US FTA

The US government has been negotiating a FTA with
Thailand since June 2004.The progress has been slow
in the last two years. The main controversy in the
negotiation has remained stringent intellectual rules
that can limit access to essential life-saving drugs
and exceed the standards of the TRIPS Agreement
and the Declaration of Doha Development round.
According to TNP®+and Oxfam®, the FTA threatens in
following ways.

< Patent Term Extension: The proposed FTA seeks
to extend patent life of a drug to accommodate
for‘unreasonable’ delays in granting the patent
or granting marketing approval.

2 DataExclusivity: Data exclusivity covers not only
undisclosed information but all information.
Thus, even clinical trials published in US
scientific journals could not be used by the Thai
regulatory authority, as it often does now, to
register a generic drug. The proposed protection
is for at least five years, which goes beyond
maximum five years according to US laws. For
Thailand, this could amount to almost 10 years
of protection if the pharmaceutical company
seeking marketing approval waits until its five
years of protection in the US is about to expire
before registering its drug in Thailand.

< Restrictions on Compulsory Licensing: These
provisions would strictly limit Thailand’s use
of this important TRIPS safeguard that allows
a government to override a patent, without
any restrictions of the grounds upon which it
can grant such a license, as long as the patent
holder is given‘adequate’ compensation. Unlike
other US FTAs, the proposed Thailand-USA FTA
provisions would limit the use of a compulsory
license only to remedy anti-competitive
practices, for public non-commercial use, for a
‘national emergency’ or in a case of ‘extreme
urgency.’ For the latter purposes, there would
be limits on private sector use of the license
and the patent holder would not be required
to disclose information or technical know-how

regarding the patent, all of which may delay
or render its use ineffective. Such restrictions
could undermine the government’s ability
to bargain for cheaper patented drugs or to
promote competition by generic producers
which could reduce prices and increase access
to medicines.

O

Expansion of Patent Scope: This new provision
would require granting patents for new uses
or new methods of using an existing known
product, and would allow pharmaceutical
companies to engage in deliberate strategies
to prolong indefinitely or ‘evergreen’ their
monopolies by granting additional 20-year
patents for new therapeutic uses of old drugs,
without any requirement for innovation.

O

Pre-Grant Opposition: No challenges to patent
validity would be permitted prior to granting
the patent, which contravenes current Thai
rules that allows for such legal procedures,
which helps to avoid invalid granting of patents
and delays to generic competition.

This concern is also shared by WHO officials and
academia. Dr William Aldis, WHO representative to
Thailand, had also drawn the Thai government’s
attention on the negative consequences of the FTA
on availability of ARV and other life saving drugs?°.
He was of the view that giving up Thailand’s rights
to waiver pharmaceutical patents on life-saving
drugs “would put at risk the survival of hundreds
of thousands of Thai citizens,” and could bankrupt
Thailand’s subsidized health-care system, he warned.
“Restrictive intellectual property rights will prevent
Thailand from using locally produced affordable
generic drugs ... the accumulated financial strain on
the national health budget would be untenable,”
he wrote. Civil society groups strongly opposed
the US proposal on IPR. The talks on FTA have not
been successful due this very reason. Dr. Aldis, who
was vocal in pointing out the pitfalls of the FTA on life
saving drugs,was quickly transferred to another country,
because US officials were unhappy with his conduct.
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Cost of FTA on Jordan Thailand to break HIV drug patent

Since the US-Jordan FTA was for
17 December 2001, TRIPS-plu
multinational pharmaceutic
tools to prevent generic
products. In fact, most ph
have not bothered to ap
medicines launched
Instead, multination
TRIPS-plus rules, i
prevent generic

The case of
be careful

insurance, higher
significant out-of-
ill disproportionately

and individual hospitals. MOH figures
Icate that over 25 per cent of its budget is now
voted to buying medicines. The rising cost of
edicines is now seen as a serious threat to the
ountry’s public health programmes.

t the same time, hospitals have witnessed an
ming surge in costs for medicines since 2002.
The Royal Jordanian Hospital estimates that from
2002 to 2006, spending on medicines increased
six-fold, or from two million Jordanian Dinars (JD)
to 12 million JD per annum.

Higher medi

has fewer
in place.
protection,
to mitigate hig
public health s&
competition.

Adopted from: All costs, no bene TRIPS-plus
intellectual property rules in the US-, Jordan FTA affect access to

medicines, Oxfam Briefing Paper, March 2007 m

It seems that the stringent IPR provisions of the
proposed FTAwill have anegative impact on Thailand’s
fight against HIV & AIDS. With large number of citizen
being PLHA, Thailand has to keep all the options open,
including compulsory licensing to produce generics, to
provide effective ARV coverage to PLHA (see Box 8). In
absence of such flexibilities, Thailand will be forced to
base its treatment regime on expensive branded ARV
that will eat away a large part of the government health
budget as seen in Jordan. Similarly, the provision of the
FTA on IPR shows that multi-national pharmaceutical
companies will be the primary beneficiaries at the cost
of poor PLHA in Thailand.

THE Public Health Ministry of Thailand has
announced that it will break the patent of the drug
Efavirenz due to its high price. This life-saving drug
is needed by thousands of people living with HIV
and AIDS, yet only a small number can afford it. The
so-called government ‘compulsory licensing’ took
effect immediately following the announcement
and the Government Pharmaceutical Organization
(GPO) is expected to start mass production of a
genenc version of the drug in six
preparing to produce the drug, the
a generic version of Efavirenz —
India — for use until the GPO
its own generic drug.

Although the compulso
for only five years, th
first in Thailand’s his
was passed 27 y
licensing to be e
of certain drug
lives that the

Id cost half that of

second-line used to save
the lives HA who were tant to the six
first-line drugs or basic regimens available in the
. Compared to another second-line drug
irapine, Efavirenz is much better in terms of
ectiveness and side-effects and it has only a
percent chance of side effects, compared to 25
ercent in the former.

he Ministry has also sentaletterto Merk Sharpand
m, the United States (US) company that owns
Efavirenz, as well as the Department of Intellectual
Property and other concerned organisations. The
company will receive compensatlon equivalent
to 0.5 percent of the sales in_Thailand. However,
Merck said tha had made
no attempt e company

does not break any

a discretion in the Thai Iz
the WTQO’s Agreement on Trade Re ated Aspect
of Intellectual Property Rights (TRIPS).

(Adapted from www.nationmultimedia.com and SAWTEE.
2006. Trade Insight. Vol 2, No 3, Kathmandu: South Asia Watch

on Trade, Economics & Environment).




India and Future of Affordable Drugs

In tandem with the TRIPS Agreement,
India revised and implemented
the new Patents Act in March 2005,
despite stiff resistance from the
civil society organizations, activist
and international networks. The
new patent act provides patents
on pharmaceutical products, which
is a departure from the previous
act that granted patent on process
only. People across the world are
closely watching India’s Patents act
and its possible impact on access to
affordable ARV.

Since product patenting did not
come under the purview of previous
patent act, it encouraged Indian
companies to produce generics of
the expensive drugs. Within a short

=)

80 percent of ARVs MSF uses are purchased in India
and are distributed in treatment projects in more than 30
countries.

Globally, 70 percent of the treatment for 900,000 patients
in 87 developing countries, purchased by UNICEF, IDA
and the Global Fund (GFATM) since July 2005 has come
from Indian suppliers.

PEPFAR, the US President’s AIDS initiative also purchases
ARVs from India for distribution in developing countries,
thus resulting in cost-savings of up to 90 percent.

89 percent of the generic ARVs approved by the US Food
and Drug Administration for PEPFAR are from India.

90 percent of the ARVs used in Zimbabwe's national
treatment programme come from India.

The state procurement agency in Lesotho, NDSO, states it

period of time, India has become a
name to reckon with in the world of
generics. The Indian pharmaceutical

sector is the 4th largest in the world LIRS

buys nearly 95 percent of all ARVs from India.

Source:http://www.accessmedmsf.org/documents/Overview%20Jan%202007 %2

by volume and 13th largest by value.

Total estimated revenue of the Indian pharmaceutical
industry is about US $8.8 billion (2004 revenues),
constituting 1.3% of the GDP. The domestic market is
about US $4.8 billion and the rest is exported, mainly
to developing and LDCs, accounting for 38% of the
pharmaceutical sector revenue!. Indian produced
generics are responsible for slashing down the cost
of ARV, and have enhanced access to affordable ARV
in the developing world. According to Médecins Sans
Frontiéres, an estimated 350,000 people on ARV
treatment depend on Indian generic production®2,

The amended act has both positive and negative
aspects. In the short to medium term, production of
genericsthatcameinto production before 1995would
not be affected by the act. However, drugs invented
after 2005 and those with patents filed from 1995-
2005, before the patent act came into effect, might
be affected by the new patent regime. It is more likely
that new drugs will be sold by patent owner given the
size of Indian domestic pharmaceutical market. This
might lead to anti-competitive practices and increase
the price of medicine.

For the short and medium term, the amendments
in the patent act does not pose any threat to cheap
generic production, because patent is applicable to
drugs that were invented after 1995. Similarly, India
was allowed to delay pharmaceutical patenting
till 2005 and “mailbox” system was established to
receive patent application starting from 1995. The
Indian patent office can decide whether the patent
applications in the mailbox meet the patentability
criteria laid down in the new Indian Patents Act, and
to accept or reject them accordingly.

The Indian patent act also defined the scope of
patentability i.e the grounds on which patent can
be granted. It restricts providing patents to avoid
“ever-greening’-the practice of granting secondary
patents on existing products and granting patents
on frivolous grounds. Furthermore, patents are also
restricted on new usages of known compound.

Some other features such as Pre-grant opposition
embodied in 1970 Patent Act has also been given
continuity. The Pre-grant opposition will enable the
Indian public to challenge the granting of a patent,
within 6 months, from the date of patent application
is made public.

Similarly, least developed countries can import
medicines produced under compulsory license
based onsole notification by the importing countries,
as stipulated in August 2003 decision of the WTO.
India no longer requires that a compulsory license
be granted in the importing country. According to
the new amendments, the time period for issuance
of a compulsory license by the Patents Controllers
(when such alicense is denied by the patent holder)
shall not exceed six months.

There are also several ambiguities regarding
compulsory licensing in the act that might lead to
protracted litigation processes between the patent
holder and other potential producers of a drug.

The system of automatic licensing that India has
put in place offers some immediate relief for
generic production of existing medicines. The act
also provides Indian generic manufactures with
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Novartis and future of Generics

The recent incident of Novartis filing law suite against Indian government shows that the path to secure
affordable access to ARV and other life saving drugs is more arduous than expected. One can also expect
that India will withess a slew of law suites of similar kinds from pharmaceutical majors in the future for
obvious reasons. If Indian patent act be circumvented according to the wishes of multi-national companies,
they can charge exorbitantly high price for new drugs and enjoy a unprecedented monopoly in new drugs.

In January 2006, the Indian patent office rejected Novartis’ application for a patent on Glivec, a drug
used to treat chronic myeloid leukemia. The rejection was based on Section 3(d) of India’s Patents Act,
which allows new forms of a known substance to be patented only if they demonstrate higher efficacy.
In response, Novartis filed two lawsuits against the Government of India in the Chennai High Court: the
first case appealed the rejection of its patent application; and the second asked the court to strike down
Section 3(d) of the Patents Act as inconsistent with the WTO’s Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS).

If Novartis is successful in its challenge of Section 3(d), then patentability criteria would be loosened to
cover many types of “ever-greening,” and fewer and fewer drugs could be produced generically in India.
The narrowing of the pipeline of Indian generic drugs will have huge negative public health impacts far
beyond India. For example, if India’s generics production capacity is hampered, AIDS and TB treatment
programs all over the world are likely to suffer enormous consequences.

CARE India, which is leading a campaign against Novartis, is of the view that Novartis’ actions are not
just appealing a patent rejection, but questioning the public health safeguards in India’s Patents Act.
Therefore, it has urged Novartis to drop the law suit against Indian government and has supported Indian

government’s decision to reject patent claims.

Adopted from: www.apachanet.org

the proven manufacturing and marketing track
record to produce generic variants of the drugs
that were granted patent after 1995 after payment
of “reasonable royalty” to the patent holder. The
act has not established the criteria to assess
‘reasonable royalty’

According to MSF,if automatic licensing is extended
to new drugs, it could also be seen as a model
for the future: innovators would be rewarded
through a royalty system while competition by
generic producers would continue ensuring more
affordable prices®.

Way Forward

Intellectual property protections, especially its
application on pharmaceutical products, have
created a lot of controversy between rich and
poor countries in recent years. Though the TRIPS
Agreement seemed to have tried to strike a
middle path between protecting public health and
encouraging innovation, it has overtly favoured
profit-making at the expense of protecting public
health, as recent events demonstrates. Developed
countries and their mega corporations have used
all at their disposal- threat of trade sanctions, lure
of market access, behind-the-door lobbying the
policy makers, protracted lawsuits etc-to persuade
developing countries not to avail of TRIPS flexibilities.
Thus, the TRIPS Agreement could not live up to the
initial expectation of providing a balance of interest.

In recent years, however, developing and LDCs
have successfully negotiated for flexibilities and
clarified ambiguities in the interpretation of the

TRIPS Agreement. This was possible due to people’s
resistances and solidarity across the world. There
is equal chance that the developed countries will
use different tactics to weaken the flexibilities,
and inhibits poor countries from availing TRIPS
flexibilities. Developing countries have to make a
united front in future WTO negotiations to press
ahead for more flexibility in the use of the TRIPS.
This could be one of the best possible alternatives to
challenge the direct/indirectinterestofrich countries
and their multi-national allies. Furthermore, South-
South cooperation between developing counties
with drugs manufacturing facility and LDCs without
adequate drug manufacturing bases need to be
strengthened to ensure easy and affordable access
to live saving drugs. As a Thai minister for health said
“Allmember countries should try to strongly support
every country to use the TRIPS flexibility in cases of
necessity, in only some cases, even though there are
so many patented drugs'4.”




Ten years back frustrated with life, Goma had never thought that she would cast a silver lining in the life of
thousands of people, but today her life has become a source of inspiration for others. She has been a well
respected activist across Nepal.

Participating actively and leading women’s groups in the fight against HIV & AIDS, Goma has been a
source of inspiration to many Nepalese women. She has been infected by HIV & AIDS for the past 10 years.
Having infected by HIV, she faced many challenges and hardships thereafter. In the close connection of an
organization working for children, she slowly learned to read and write. Later on, she was sent to Karuna
Bhawan, an organization working for HIV where she got a new life. She also joined school. There she found
many people like her, similar in age and which made her comfortable to go to school.

She then started to participate in various HIV & AIDS programs and working for the rights of infected people
besides receiving education. She says, though society ignored her that time, she kept fighting for the rights
of HIV infected people. However, she was stigmatized by many and she also remembers care and support by
other at the same time.“Until marginalized women like us do not come forward and fight for our own right,
society will hold us back’ she vigorously puts her voice. To move ahead she believes in her own potential.
Organizations like Actionaid, Sachet Sanchar Manch, SCF Norway and Shakti Samuha helped Goma to
establish her own organization Shakti Milan Kendra.

At present, she is the president of the organization and she also represents the CCM of Nepal as the CCM
members. She says,” for the rights of HIV infected women and children, infected women should take
the leadership to amplify the voices and concerns that the society refuses to hear and fight stigma and
discrimination.” Further she says, in the beginning there were only two members to work with her and were
uninformed about HIV & AIDS.n the joint venture of organizations working on HIV & AIDS issues, she thought
that she would be able to get cooperation. Her grief is that no one came forward to support her but again
she firmly went on with her plans. She remembers,“They were really hard times and sometimes it occurred
to her that she should give up what she was doing. She adds,“However, | had this unwavering conviction to
make change happen, therefore, | took the challenge and now | think we have shown the strengths. Active
participation of women in our organization has inspired many others. Due to various training programs,
communications with different people have helped us increase the level of confidence. We now want other
women to get opportunities to develop their capacity and get involved in the movement for the rights of
infected people.

Under Goma’s leadership, Shakti Milan Kendra is engaged in awareness raising and training on HIV & AIDS
in collaboration with other organizations in 10 carpet factories of Bhaktapur, Lalitpur and Kathmandu
districts. Street plays on HIV & AIDS, providing education opportunity for 10 children born from infected



mother, medical treatment and ARV for members, are other activities she is actively involved in.Recently, the
organization has also established a six-bed shelter.

Goma says, “Both in the government and non government sector, except for a few, others are reluctant to
provide support to PLHA, and in particular women and children. There are several cases in the far west
where women are going through hard times and we want the government and non government sector to
be serious on the matter of women and children and we are ready to provide any kind of support that we
can provide.”

Goma is also disappointed with so called mainstream women’s rights leaders in the country. She says,“They
invite us in their programs to share our feelings, but most often we are excluded from their programs. Most
of the mainstream feminist groups don't talk about our issues, we are invisible even within the so called
mainstream women’s community and one can imagine our context in a male dominated society.”

However, in a very positive tone she says, “It is time now for us to engage with such women’s movements
and make our voice loud and heard.” She adds,” Well, we have done something, | am happy with what | am
doing and | feel good when | find other women and children who were having hard times, are happy now.
Their smiling face gives me extreme sense of satisfaction. However, we have to go on along journey and we
need support and solidarity.”
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Civil Society: |
Are We Serious?

To contain HIV & AIDS epidemic, a fashion to “mobilize civil society” is on the rise. Civil societies, in many Asian
countries, have been propped up often with foreign funds to fight the epidemic. Their efforts, however, have fallen
short of popular expectations, and their accountability to people is often under question.

Civil society usually woven from heterogeneous mix of people representing different walks of life is nearly always
dominated by the educated, middle class elites, and those enjoying access to information, communication and
state mechanism. The democratic space of civil society is often occupied by different interest groups. In Asian
context, civil society has a long history of struggles for rights, justice and democracy. They have successfully fought
against colonialism as in India, and against autocratic regimes as in Nepal. However, compared to South East
Asia, civil societies in South Asia are politically colored which may be attributed to their evolution and growth in
the process of putting up resistance to occupying political powers. Political interests being the driving force, issues
which do not carry considerable political weight fail to arouse much interest to Asian civil societies. Apparently,
issues that fester marginal population having little political significance barely receive their attention. The size of
population bearing the brunt of HIV & AIDS being small, the response of civil societies is tardy.

The series of violation of human rights in the face of the catastrophic epidemic is a bitter reality Asian countries
are living with. On the other hand, people are dying due to the lack of access to medicine, treatment and care,
right before the eyes of the civil society leaders. Leaders are silent spectators, and they speak only after knowing
which side of their bread is buttered. Not only the civil society but the academia is also a silent observer of these
millions of deaths. Only a negligible few academicians, student unions or teacher’s unions have shown some
tepid response. There have been instances of their engagement, but that is largely confined to a project nature
activities. Similarly, the politician and their parties are still dithering about it. There have been some inspiring
examples of mobilizing parliamentarians in fight against HIV & AIDS but these initiatives are limited to a narrow
premise of project and seminars. These initiatives are yet to trigger force that can set off wider campaign and a
significant process of change at the grounds.

Business sector which has already begun to feel the impact of the epidemic on workers has still not wakened up
to give any effective response. They still don't realize the magnitude of loss the epidemic could cause leading to
collapse of the economy. Though some business institutions have shown interests in responding to the threat,
their initiatives are hardly any match to the juggernauts of the epidemic. Trade union is another sector bearing
the brunt of the epidemic. They seem to have girded up the loin to fight the epidemic, but again, their initiatives
have not gone beyond development projects run on foreign funds. This raises a serious doubt over sustainability
of their initiatives and the sustained supply of human resource to facilitate such programs which demands some
levels of knowledge and resource.

NGOs have definitely played important role in the fight against the epidemic. They have tried to reach out to
the communities. Despite prevailing skepticism and doubts for want of sufficient transparency, NGOs have
played pivotal role in fighting HIV & AIDS in many Asian countries. In countries like China and Vietnam, the NGOs
enjoy limited space and yet their contribution to fight the epidemic is immense. The trend analysis shows that
the governments have gradually started to acknowledge their contribution and are thus changing their minds.
Nevertheless,the NGOsinthe regionshouldrise to dispel doubts and allay suspicion by proving their accountability
to people and maintaining transparency in their actions and transactions. Some faith based institutions have
also taken lead role in mobilizing their constituencies. However, with exception to a very few which have played
important role in spreading awareness; many have played only a perfunctory role.

These are some worrying facts, and unless the civil societies in the region acknowledge these facts, reflect and
prepare themselves to hold the bull by its horns, millions other will die, resulting in increased poverty,and unabated
violence of human rights.




Rhetoric Vs. Reality

Multi-sectoral approach is yet another notion
gaining prominence lately which has attracted
huge debate in the region. Though multi-sectoral
mobilization could be one of the best strategic
interventions, it has been reduced to a ritual practice
in many countries. Many governments backing the
Declaration of Commitments on HIV & AIDS have
tried to implement this approach; unfortunately it
has almost failed to work and is limited to reports
and seminars in the region.

“HIV is our national security threat’ said a senior
medical officer of Royal Thailand Army during 7%
International Congress on AIDS in Asia and Pacific in
Kobe, Japan. The medical officer's words elucidates
the clear and present threat of HIV & AIDS pandemic
which looms over the horizon of many Asian
countries. While there is no doubt that HIV & AIDS
affects every sector of the country and that each of
the sectors should be aware of the threat in their
own entirety, multi-sectoral approach to combat
HIV & AIDS — as prescribed and lauded by many a
pundits globally — may not be the effective way to
control the AIDS pandemic in Asia.

Intheory multi-sectoral approachincombating HIV &
AIDS sounds promising,but for this to succeed strong
leadership in the government is required. Alongside
the unequivocal standpoint to combat HIV & AIDS at
all levels, the top tiers of the respective governments
must have enough capacity to coordinate with
the diverse spectrum of partners who are integral
players in the multi-sectoral approach.

In the absence of such strong leadership and
coordination mechanism, as is the case in various
countries of Asia, multi-sectoral approach does
more harm than good as poor coordination
and feeble commitment reduces the efficacy of
available resources which would otherwise be more

efficiently utilized in focused interventions. Besides,
multi-sectoral approach may be more pertinent in
countries where the pandemic and high prevalence
rates of HIV & AIDS has virtually ripped apart the
socioeconomic fabric of the country (e.g. in some
countries of sub-Saharan Africa). As the pandemic of
HIV & AIDS in Asia is nowhere near as deep rooted as
in sub-Saharan Africal, multi-sectoral response will
only overstretch the available resource.

But multi-sectorality is not a one-size-fits-all formula.
The epidemic’s highly varied nature rules out
resolving it through detailed global guidelines. In
high-prevalence countries, the epidemic touches
all of society. National AIDS commissions and other
coordinating bodies need to act like ‘councils of war,
and directly involve the head of state. Countries with
lower prevalence also require strong multi-sectoral
prevention and care responses,and they need to use
the comparative advantages of individual ministries
in addressing the epidemic?.

In several low-prevalence countries of Asia and
Eastern Europe, health ministers still consider AIDS
their own ‘turf. But they do not have the will or
strength to catalyse, leverage or lead the necessary
comprehensive response. In these regions, there are
many examples of inter-ministerial AIDS commissions,
but they usually only have an advisory role®.

For example, in Nepal, Pakistan, India, and Sri Lanka,
a similar situation is unfolding. The National AIDS
Commission and national AIDS centers are run by
the Ministry of Health and focus on health-related
implementation issues. Participation by other
ministries is low and sporadic. These experiences
show that national leaders at the highest level need
to support AIDS councils politically and legally.In the
mean time, itis extremely important to acknowledge
the level of knowledge and information and resource
to effectively handle multi sectoral approaches. Yet
another hard fact is unless HIV & AIDS becomes
an important issue of each line ministries, health
ministries and national AIDS centers can't facilitate
the process.

In this context, MDG goals and related national
strategies which are inter-connected could be best
effective toolsto strengthen multi-sectoralapproach.
However the need is to ensure effective financial and
human resources and to strongly acknowledge the
impacts of the epidemic to facilitate the process.

Time to Open the Door of Partnership

NGOS and INGOs which are considered part of civil
society organizations have played an important
role in the Asia region. However, doubts and
skepticism prevail when there comes the question

of transparency and accountability. As the epidemic
calls for serious efforts to reach each community,
NGOs are ahead of others in reaching out to those
communities where governments and their services
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are unavailable. NGOs in the Asia region have played
crucial role in providing care and support services as
well. However, civil society organizations will prove
most valuable and effective, if they work with, rather
than in parallel to, governments. Both sides need to
open door of partnerships,and it is incumbent on the
governments to create environment conducive to
such partnership.In addition,both sides need to adopt
measures to ensure accountability and transparency.

Beside the effective role of NGOs and CBOs in many
Asian countries, the image of these organizations is
murky and not given a positive thought. Both the
government and general public perceive NGOs as“hub
of elites.” In many countries like China and Vietnam, it
poses a big challenge to register an NGO and even in
countries like India the arrangements are not flexible.In
India, an evaluation of targeted interventions showed
some state agencies finding it almost impossible to
work with community-based organizations because of
theirrigidagency costingandaccountability guidelines.
For example, grant applications must include copies
of the organization’s official registration certificates,
annual reports, and audited financial reports for the
previous three years. Few community groups can
provide this information. Similarly, in some countries
like Nepal, the newly registered NGOs and COBs have
faced challenges to access the GFATM grant during
the first phase of the second round. Due to the criteria
of five years of working experience, many CBOs have
been disqualified to claim the resources. Other hassles
include the demand of donors and GFATM to complete
long documents in English language which is often
problematic to CBOs and, thus, the NGOs run by the
educated elite edge out the CBOs and reap benefits.
Thus, it is extremely important to review the donors’
requirements taking stock of the ground realities.

In some of the Asian countries there are also NGO
networks working on the issues of HIV & AIDS such as
in Bangladesh National HIV & AIDS and STD Network;
Nepal has a National NGO Network against AIDS.These
networks have huge membership and they do have
legitimate ground and thus can play important role in
developing national program and policies as well.

In countries like China, NGOs are still hamstrung by
limited space for actions. There are limited numbers of
civil society organizations including PLHA participating
in the national HIV & AIDS response. Lack of explicit
policy and framework for involvement of NGOs in the
national HIV & AIDS response including channeling
resources to community based organizations makes it
difficult for the involvement of NGOs including PLHA
in the National HIV & AIDS response. The processes of
registration of NGOs pose a big challenge. However,
recently, the Vice- Premier and Minister of Health called
upon all the societies to be mobilized to participate in
the fight against HIV & AIDS.

[twas only very recently the contributions made by few
Chinese NGOs and social workers in the fight against
AIDS have been officially recognized. However, many

social workers taking side of PLHA still face detention
and harassment in the localities where they work. Also,
local CBOs lack networking opportunities. However,
gradually, “the government of China has highlighted
the importance of these groups as part of the national
efforts to stop the spread of HIV & AIDS. There are
NGOs beginning to work in this area. The challenge is
to strengthen the capacity of government and local
communities to work together*.”

In countries like Bangladesh, Cambodia and Nepal
there is large NGO base mostly involved in targeted
interventions on HIV & AIDS. As quality of the
interventions implemented by the NGOs varies
considerably due to their limited capacity, there is a
need of coordinating, strengthening and upgrading
the skills of the implementing agencies.

The coordination between NGOs and government
agencies has been another major challenge in the
region. For example, in countries like Nepal, Sri Lanka
and Bangladesh, there is still a huge gap between the
National AIDS Authorities and NGOs working on HIV &
AIDS. There are some cases of coordination as well, but
there is no systematic way to facilitate the process.

Recognizing the fact that NGOs/CBOs have
been working with vulnerable populations and
have access to difficult-to-reach population than
the government, NACO had involved them in
implementing targeted interventions and HIV &
AIDS awareness through the SACS. As mentioned
above 933 targeted interventions across the
country are being implemented by NGOs/CBOs.
Even though there is no formal system to track the
role played by civil society initiatives in the country
it is known that they are supported by international
donors®.

Civil society had been responsive and had played
a large role in prevention and reduction of stigma,
especially in the North. The MOPH had developed
the capacity to work with NGOs and collaborate
with them to work with health officials for prevention,
care, treatment and mitigate the impact. There
were, in addition, several Buddhist, Muslim and
Christian organisations that offered education and
hospice care as well as many small local CBOs.
During the early stages of development of the
HIV & AIDS Prevention and Alleviation Plan in
Thailand (1984 — 1990), the public did not have
much interest. However, when a person acquired
the virus through the use of donated blood in 1986,
the public became more attentive of the situation.
Their renewed interest generated the momentum
for the creation of policies as well as short-term
and medium-term HIV & AIDS plan (1989 — 1991),
which focused on the ways to address the issue,
provide AIDS & health education, and monitor the
situation. In 1989, the government announced a
policy to screen all donated blood for HIV, the virus
that causes AIDSE.




Parliamentarians: Time to Act

Parliamentarians are people’s representatives and
they are the one to bring people’s agenda on board,
and lead a process to prioritize issues. They also play
significant role for budgetary allocation and to give
voices for policies, law and acts. In the context of HIV
& AIDS in some countries like India and Nepal, few
parliamentarians have started to talk about the issue,
or in countries like Cambodia, where HIV & AIDS law
has been passed, parliamentarians have made critical
efforts. However, most often they are project bound
missions and the issue of HIV & AIDS does not receive
much attention in their political priority lists.

There are some focused interventions such as
Parliamentarians for Global Actions (PGA) which have
playedsignificantrole inmobilizing parliamentarians
on the issues of HIV & AIDS. PGA has some focused
intervention in South Asia as well. There are some
other national initiatives such as The Parliamentary
Forum for HIV & AIDS in India that was set-up at
the national level in 2002 that had 8 state level
counterparts by the end of 2005- Andhra Pradesh,
Assam, Bihar, Delhi, Karnataka, Manipur, Nagaland,
and West Bengal’. In July 2003 the (PGA) organized
the country’s first National Convention of Elected
Representatives on HIV & AIDS. In Bangladesh and
Pakistan also there is a more or less similar initiative
to mobilize parliamentarians. Such initiatives could
be effective in other countries as well and those
countries where such initiatives are in place should
be effective because most often such forums are
introduced as the showcase.

In India, issues pertaining to public health do
not normally find a place on the nation’s political
agenda. This is not so in other democracies
where, sometimes, even elections are won or lost
on the basis of health issues. It is obvious that
political parties in our country need to pay far
greater attention to issues of health care than they
do now?.”

Atal Bihari Bajapayee,
Former Indian Prime minister

“What do you think would have been the price
had we indulged in denial of the epidemic
and refrained from openly acknowledging the
uncomfortable factors driving it? We know today
that Thailand would have had 10 to 15 percent
HIV prevalence, a rate seen only in the worst
affected seven countries of sub-Saharan Africa.
And six million more Thais would have died. To
avert that, Thailand became the first developing
country in the Asia-Pacific region to recognize
the severity of AIDS, place the issue high on
the national agenda, and pioneer a national HIV
program with significant national resources.”

Anand Panyarachun,
Former Prime Minister of Thailand
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The bitter truth is that HIV & AIDS does not fit
into the political agenda of the parliamentarians
in the region. For many parliamentarians in the
region, HIV & AIDS is still an issue of marginalized
communities; they consider HIV & AIDS an issue of
NGOs and INGOs. It's not only the parliamentarians,
their political parties are still reluctant to speak on
the issues of HIV & AIDS. Political parties have still
not acknowledged the gravity of the issue in the
region. HIV & AIDS related unnatural deaths (due to
the lack of care, support and treatment), violations
of human rights caused by the epidemic, triggering
serious economic crisis have not been able to draw
political attention of the political parties. Political
parties have been silently observing millions of
deaths which is an irony of modern democracy. The
fact is that political parties have tremendous power
to make change happen through mass mobilization,
sensitization, putting pressures on governments for
proper budget allocation and in implementation of
legislative measures.

Political commitment has been rhetoric. Each Asian
governments claim that they have expressed a
“High level political commitment” They also have
established AIDS Councils under president or Prime
Minister’s leadership. Unfortunately such council
meetings rarely take place. For example in Nepal,
National AIDS Council, chaired by the Prime Minister,
rarely holds meetings to discuss the issue. The time
has come to be honest in accepting the reality
whether such councils and political commitments
are anything but rituals.

Unless the political parties, parliament and
parliamentarians take this issue seriously, HIV
& AIDS sector will hardly see enough budget
allocation; develop legislative measures, and receive
development priority. It is high time that
parliamentarians and political parties stop looking
at which side their bread is buttered, and act from
humanitarian expediency, or else, it would be sheer
foolishness to mend fences after the wolf takes
away goats.
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PGA’s focus on South Asia acknowledges that®:

(V)

South Asia is experiencing an escalating epidemic, with Pakistan, Bangladesh and Sri Lanka experiencing low

prevalence, but also being high risk countries. Due to the large populations in these countries, even when the
percentage of infections appears low, the actual number of those infected can be quite high due to the size of the

populations.

(3}

India has the second largest HIV-positive population, after South Africa, with 5.1 million infections; migration

across borders (both legal and illegal) also affects the spread of the disease in neighboring countries (as of

December 2005).

(8}

persons living with HIV & AIDS.

(V)

Community-based organizations have called on MPs to draw up legislation for respecting the human rights of the

The risk-factors, as reported by the World Bank, are quite widespread in South Asia. These factors include poverty,

illiteracy, migration, trafficking, stigma related to sexual behavior, male resistance to using condoms, sexually
transmitted infections (STIs), and the low status of women.

Faith-Based Initiatives: Power Unused

Faith based initiatives can have significant impact on
changing public attitudes and it can address both
the prevention aspects and care aspects. It can also
address the issues linked to stigma and discrimination
as well. In Asia, particularly the situation of women
is culturally dominated. Similarly, cultural notions
of sexuality still create obstacles for sex education.
In this context, religious institutions could play vital
role to bring changes into the lives of people, their
attitudes and behaviors as well. The contribution of
religious groups such as Islamic response in Indonesia,
Buddhist response in Cambodia, Myanmar, Thailand,
Vietnam and Laos'®, and Catholic Church initiatives
in many Asian countries are positive and optimistic
steps in the region.

Similarly, regional networks like Asian Muslim
Action Network (AMAN) have tried to work
significantly in many countries of Asia including
India, Thailand, Cambodia and Bangladesh. There
is also a regional network of different religious
networks called AAINA, which has been constantly
trying to engage faith based institutions in
initiatives against HIV & AIDS.

Having worked in HIV for the past twelve years,
particularly among vulnerable communities
and doing a lot of advocacy work in Malaysia
and the Asia Pacific region, | have no doubt
through all of that that no response can be
complete if they do not include religious
organizations, religious authorities, religious
leaders in the response, particularly in the
developing world, particularly in Asia and the
Pacific. And the reason is really very simple
because religion plays a huge part in people’s
daily lives. In our part of the world it is not
something that they find once a week rituals,
it governs the way they behave the way they
interact with one another, it governs the way
men and women treat each other.

Marina Mahathir

In India,a number of faith based initiatives are taking
place. Voices from the Hindu World, The Catholic
Churchin India, the second (next to the government)
largest organized network of health care facilities
and educational services in India (developed the
Catholic HIV & AIDS Policy in 2005) are some of the
examples of faith based initiatives. However, there is
still a mixed reaction while looking at the broader
national context.

A unique outreach program based on the teachings
of Buddhism is playing a significant role in supporting
those living with HIV & AIDS in Laos and other
countries of the Mekong region - the Yunnan Province
of southern China and Laos. In Cambodia, monks are
playing increasingly greater role in ensuring access to
treatment for people with HIV & AIDS. In Laos, monks
are cooperating with self-help groups to provide
meditation and spiritual healing for people with HIV
& AIDS, and developing an innovative curriculum
for teaching ‘Buddhist Life Skills to Young People’ In
Mongolia, Myanmar and Vietnam monks are on the
lead role in educating people.

The commendable faith-based efforts
notwithstanding, there is a huge lack of organized
and sustained initiatives as most of the initiatives
are time bound and project bound, and they create
no space to move on after the projects phase out.
Such initiatives, which can have greater impact to
the rural population in a sustained way, have not
really gone to the needy population. In South Asian
context, religious leaders invited to the conference
and seminars make commitment, but there have
been hardly any follow-up to monitor whether or not
those commitments are translated into real actions.
They possibly encounter strategic and knowledge
gaps, and there are hardly any reinforcements.
Another challenge is that most of the ongoing HIV
& AIDS programs in the region do not consider
these institutions as their partners in fighting HIV &
AIDS. Most often they are asked to participate as the
speaker and their roles are not sought beyond that.
Religious fundamentalism too poses challenge to
the fight against HIV & AIDS.




Business and Corporate Sector: A long way to go

Businesses and corporate sector has crucial role
to play in containing HIV & AIDS epidemic. From
a human rights perspective, it is both moral and
humanitarian obligation of business sector to make
aware and educate its worker and to create an
enabling environment where the rights of infected/
affected are not violated and where they can lead a
dignified life within the work place. Inthe mean time,
it is extremely important to introduce workplace
policy, implement essential services like counseling
and protect the rights of workers.

The epidemic is challenging the workforce as well.
There have been some initiatives from business sectors.
For example, Thai Business Coalition on AIDS, Steel
Authority of India Limited, Indian Railways, Employees
State Insurance Scheme, have joined hands with the
governments in the fight against HIV & AIDS. Similarly,
big companies like TATA, Reliance, and Apollo Tyres
etc. who have either entered joint initiatives with the
government or with some humanitarian organizations.
In Nepal,aworkplace policy has been developed jointly
by FNCCI, Trade Unions and Government with support
from ILO and UNAIDS which is awaiting government
endorsement. National Steering Committee has
already endorsed it and has forwarded to government
for final endorsement.

Somemultinationalcorporationsareimplementing
workplace programmes with a global reach. One
is Standard Chartered Bank, which has some 30
000 employees in more than 50 countries. It is the
largest international bank in China and India, and
employs over 5000 people in 13 African countries.
Its current peer-education programme, ‘Living
with HIV' is delivered by volunteer ‘champions;
and focuses on HIV-positive employees. It helps
them discuss what they can do to live positively,
and how they can gain access to practical and
emotional support.®3

Similarly, the Japanese Affiliates Federation of ICEM
(ICEM-JAF) in its 30th Anniversary Congress and
together with ICEM trade union affiliates from 14
other Asia-Pacific nations has also shown growing
interest to work on the issue. Over the period, an
increased symbolic interest, which could be taken
as part of their corporate social responsibility in
this sector, has been observed in the region and
such interest includes providing some support to
PLHA organization, or inviting PLHAS to share their
stories etc. Beside these small initiatives, the Asian
business and corporate sector has to go a long way
to translate their commitment into action to fight
HIV & AIDS.

30% of Asian business leaders who responded to the World Economic Forum’s annual Executive Opinion
Survey in 2004 report some current impact of HIV & AIDS on their firms, and 8% report serious current
impacts. These proportions are much lower than those in Africa and the Caribbean, but higher than in Latin
America, Eastern Europe, Central Asia and North America. 37% of firms expect some impact from HIV &
AIDS in the next five years — a slightly higher proportion than report current impacts. Firms have begun to
develop policies to respond to HIV & AIDS, and those that have acted are more confident in their ability to

fend off the disease?®.

Student Unions: Power Un-Harnessed

Student unions in most of the Asian countries are
considered to be the legitimate semi-political forces
with their huge mass existence. Student Unions in
many Asian countries like, Nepal, India, Bangladesh,
Pakistan, China, and Thailand have strong legitimate
ground and they have long history of political
contribution for rights and justice in their countries.
They have played significant role to maintain the spirit
of democracy. However, these student unions are
still reluctant to engage themselves in the issues of
poor and marginalized sections. There is a huge gap
between their political activism and the issues staring
at the face of people at the receiving end of society.

On an issue like HIV & AIDS, in many Asian countries
Student Unions have yet to play important role and
most often HIV & AIDS does not figure in their priority
agenda. With an exception of few cases in some

countries, students are yet to take this issue seriously.
It is important to acknowledge the strengths of such
student unions,which could play vital role in awareness
raising campaigns and bringing pressure to bear on
governments to be accountable to the people.

“Student leaders are being trained to speak
about the subject both at home and in the
classroom. Sex education should be given from
Grade V. We all have decided in the training that
we will provide the education from our homes
by telling our sisters, brothers and then going
to schools*.”

Amrita Dhawan
Secretary of the National Students Union of India
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...speaking at a discussion on Asian People’s Alliance for Combating HIV & AIDS (APACHA) here today,
said that student bodies should be involved in campaign against HIV & AIDS so as to make it effective.
“The students have enough capacity to bring about substantial changes in the mindset of the people and
should be involved in the fight against HIV & AIDS,” said Gagan Kumar Thapa, general secretary, Nepal
Students’ Union (NSU). Ram Kumari Jhakri, member, All-Nepal National Free Students’ Union (ANNFSU),
laid emphasis on the need for a massive campaign. She added, “It is crucial to make the general population
realize that this is not the problem of an individual, but a malady that afflicts the whole society.”

Trade Unions:

Need to Go Beyond the Project Boundary

Trade unions across the world have a unique history of
taking sides of rights and justice. In Asia region many
trade unions have recognized the need to take actions
on HIV & AIDS and some of them have been pioneer
towards this initiative. There are a number of programs
supported by ILO and other development agencies.
However, sustainability of some of the projects is
doubtful given constraints on resources and capacity.

The Cambodian Prostitute Union has helped reduce
HIV infection in the sex industry by educating sex
workers about safer sex and their rights. It uses
its collective strength to show sex workers how to
stand up to brothel owners and clients. Union Aid
Abroad - APHEDA, the aid arm of the Australian
Council of Trade Unions, was instrumental in
helping sex workers form the trade union during
its work in Cambodia on HIV in the late 1990s
in partnership with CWDA, a leading women'’s
nongovernmental organization®s.

HIV & AIDS and the World of Work initiatives have
played important role to sensitize trade unions
and they have also inspired to take actions. In
Indonesia, Malaysia, Thailand, Brunei, Cambodia,
Laos, Myanmar, Philippines, Singapore, Vietnam,
India, Nepal trade unions have taken actions
at different levels. The Cambodia Federation of
Employers and Business Associations (CAMFEBA) is
actively Involved in addressing HIV in the workplace.
Employer organizations like GMAC and CAMFEBA
have conducted awareness raising and sensitization
programs. The Lao Employers Bureau (LNCCI),
though it is not much active, has been conducting
a number of awareness activities. Initiatives by the
Lao Federation of Trade Unions (LFTU), Myanmar
chambers of commerce, Myanmar Business coalition
on AIDS, the Trade Union Congress of Philippines
(TUCP-with 1.2 million members),Vietnam Chamber

of Commerce and Industry, Vietham General
Confederation of Labor (VGCL)* are involved in
addressing HIV & AIDS in the workplace. Efforts to
strengthen the capacity of union leaders are being
made using the ILO Code of Practice and Guidelines
on HIV & AIDS in the workplace.

Similarly, trade unions in India and organizations
working for the rights of trade unions have initiated
some actions. In Nepal DECONT, GFONT, NTUC have
also started some works targeted against HIV & AIDS.
DECONT is one of the core regional team members
of Asian People’ Alliance for Combatting HIV & AIDS
(APACHA).

Beside these inspiring initiatives, the fact is that many
of these programs are at the early stages and many
others are limited project initiatives. Similarly, there
are many instances where trade unions have not
managed to respond to the threat of HIV or scale up
their responses appropriately. The biggest problem
is capacity: notably staff and financial resources.

Many global unions have been buffeted in recent
years by widespread job losses and the casualization
of labor. Despite the size of their membership, global
unions and their affiliates have lean workforces
in their own offices. Few global and national
trade unions have staff members who are solely
dedicated to HIV work. For many union officials, HIV
is an additional responsibility to an already large
portfolio. Another important fact is that most of the
trade unions in the region are political in nature, they
definitely fight for the rights of workers, but still HIV
& AIDS has not been a serious issue for them to take
action on. Still another challenge is the knowledge
gap, many trade unionists are in dearth of complete
understanding of the epidemic, thus, it just becomes
a project initiatives and lacks significant portion of
ownership, action and follow ups accordingly.

HIV Issue a Pariah in International Forums

In most of the development planning meetings,
human rights meetings, citizens’ forums, regional
forums, where people including the policy makers
raise voices for justice, rights and democracy, HIV &

AIDS hardly gets a mention. Even in forums like Asia
Social Forum, citizens’ forums on SAARC, HIV & AIDS
is barely dwelt upon. Organizers don't consider this
constituency as the civil society actor.However, there



has been a gradual shift in the mind-set, for example,
for the first time, HIV & AIDS could receive attention
in the Pakistan Social Forum where different national
as well as regional networks like APACHA tried to
amplify the issue with the sense of political urgency.
Accordingly, in the last People’s SAARC summit, too,
HIV & AIDS became one of the priority agenda and it
was also included in the final charter of demands.

However, it has been a constant challenge for HIV &
AIDS and those who are working in this field to get
political space in several political forums. In the mean

time, there are critical voices coming up that even the
mainstream feminist movements in the region have
not been able to create political space for positive
women. The mainstream feminist movement which
is largely academic in nature has yet to seriously
create political space of participation for the women
living with HIV & AIDS. At a time when the increasing
violence against women, feminization of HIV &
AIDS and gender insensitive planning and funding
policies are persistence in the region, it is extremely
important for the mainstream women leaders to feel
accountability towards the issues around HIV & AIDS.

End HIV & Violence
against women.

Women WON'T wait |

NOW

Way Forward

The NGO strategy to combat HIV & AIDS is fed,
shaped and sharpened by donors as they fund the
projects. NGOs who reach out to the needy people
better understand the challenges, and thus, are
better informed to build effective coping strategy.
There is this tendency of donors handing out the
roadmap alongside the purse which are often
misplaced and mis-prioritized. NGOs have limited
options —take it or leave it. The Government should
acknowledge the expertise,experience and power of
the NGOs in combating HIV & AIDS,and actively seek
to forge partnership with them. Fight against HIV &
AIDS shouldn’t be constrained by time and project
limitations. It should be an on-going process which
is fueled by locally borne resources. With respect to
donors’ grant, they should be told to fund the local
idea than experimenting with an exotic idea solely
on money strength.

The nature of challenge and the complexities
involved should define multi-sectoralism or uni-
sectorlism, and not the other way round. A choice
for multi-sectoralism should be backed by clarity of
purpose and visualization of goal. Equally, a choice
for multi-sectoralism should be driven by gravity
and magnitude of problems and challenges faced
by the nation and the coping strategy it develops
on the face of such challenges, and not the donors’
teaching how to do it. A multi-sectoral approach to
launch a comprehensive battle against HIV & AIDS

may be ideally a favorable option, but if it is donor
driven and not national priority, then it would
end in a fiasco. In the mean time, MDG framework
backed by essential human and financial resources
and effective coordination mechanism could be an
alternative in this regard.

It is high time that parliamentarians and political
leaderships stop knowing which side of their bread
is buttered and shedding rhetoric by weighing
words. There is need on the part of parliamentarians
and political parties to understand the gravity of
the epidemic and the unprecedented havoc it can
wreak to the nation, while time is still on our side.
They should step outside the project/workshop and
seminar circles, and try to see the threats posed by
the epidemic. Civil society, NGOs and HIV & AIDS
networks must help them see it and realize the
gravity of the problem.

Making commitments at the international forum and
setting up commissions and council for outsiders
to see it is self-deluding and self-defeating. Such
commissions and councils should serve meaningful
purposes in the event of the epidemic. International
bodies should monitor the outcome and impact of
such national arrangements, and plumb the level
of seriousness of national governments have vis-a-
vis the issue in hand. Along with this, it is extremely
important to create participatory space for civil
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society members to amplify their voices and the
ground realities.

Faith-based organizationswield moral,psychological
and emotional power to trigger changes both at
behavioral level and also at structural level. NGOs
running projects on foreign funds/grants should
explore ways to forge partnership with these
faith-based organizations that can affect changes
which millions of dollars can't. The Government
should create enabling environment conducive to
such partnership between government and non-
government sector.

Business and corporate sector should explore
ways to forge partnership with government, non-
government organizations and trade unions in
their fight against HIV & AIDS. They should evolve
a strategy by putting all heads together and work
on it synchronically to achieve synergy in fight
against HIV & AIDS. Besides, corporate sector

should develop code-of-conduct and work place
guidelines to fight discrimination, denial and
violation of rights of workers.

Student Unions may prove a powerful weapon in
national armory to fight the threat of HIV & AIDS.
They have served enough political purposes,now the
political parties and government should collectively
assess the gravity and magnitude of threat from the
epidemic and unleash this weapon to fight it.

Unless one changes himself/herself, the situation
around is not going to change. And, unless civil
society leaders representing their constituencies
including the trade unions, business, faith based
network, academia, student unions, parliamentarian
and political parties change themselves to take up
the gauntlet, the battle against HIV may only be
won in figures but not in reality. The time demands
seriousness of action in its entirety, and unless it is
there, HIV will swallow more of us.
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